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|| MR, TREININ: 


| THE COURT: 


| 
| MR, NEUBORNE: 
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That is all I prefer to read, your 
Honor. 

You can just ask the Court to take 
judicial notice, and I will read the 
deposition. You offer it in evidence, 
Mr. Neuborne doesn't object? 

No, by all means, your Honor. 

I will offer the whole thing in 
evidence. We are talking about the 
deposition of Mr. James. 

Well, we will mark as an exnibit 


Mr. James! deposition. 


(Whereupon deposition referred to 
was marked Defendant's Exhibit 1 and 


received in evidence. ) 


I think there are other -- 


There are others. 


-- depositions. Only mark -the James 


deposition. 


Now, of course, we are concerned here with the use of 


symbolism, the armband was a symbol, is that correct? 


That is right. 


118 


434a 

| 

l 9. And really it's use is a short cut for thinking? 

| A. Holy cow. I don't know how you wean that. I want you 
| to tell me before I answer. 

| THE COURT: Mr. James, you know, if you can't 


|| MR. NEUBORNE: 


|| THE WITNESS: 


| THE COU 


| THE WITNESS: 


BY MR. TREININ: 


THE COURT: 


MR, TREININ: 


MR. NEUBORNE: 


understand the question, why don't you 


Say I don't understand, 


Mr. James, confine yourself to 


Simply asking Mr. Treinin to repeat a 


Question if it seems obscure to you, all 


right? 


All right. 


If you don't think it is a short cut 


for thinking, say so. 


I don't conceive the armband as a 


short cut for thinking. 


Q. And did you disagree with the discussion of the armband 
on Page 37 of the second section of the articles that 


were written by the author to whom we referred before? 


Mr. Treinin, I don't know whether we 


could follow that question. 


Do you want 


to show Mr. James the portion of the 


article that you are referring to? 


Yes. 


Should we mark the article, your 


to 


New Yorker of June 24, 1974, where it says -- may I, your 
Honor -- where it says, "Symbols immediately convey 


| meaning through a kind of emotional shorthand."? 


|| A. Well, I would disagree with Holmes. I would say it is 
more than emotional shorthand, it is an intuitional one. 


There is, you know, really quite a bit of difference 


| 

| between emotion and intuition. 

| THE COURT: Ie this a quote from Justice Holmes? 
THE WITNESS: Yes. 


|| BY MR, TREININ: 
| 


|| @ Do you disagree with the good Justice? 
THE COURT: “==He may. 
MR. TREININ: Others have. 
THE WITNESS: I think I'm incorrect. I know the 
quote. 
THE COURT: I'm sure, Mr. Treinin, that both you | 
‘ and Mr. Neuborne also do. 
MR. TREININ: On occasion. 


BY MR. TREININ: 


| 


Q. However, whoever made the statement, it is more than 


emotional. And you, of course, reread this article and 
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| Honor? 

i] 

|| THE COURT: We will «.2ntually. 

|| 

|| BY MR. TREININ: 

li Qe I show you the top of the first column on Page 37 of the 

i 


} 


| 


| 


| 
| 
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agreed with it? 


A. I agreed with the accuracy and interpretation of my 
statements. 

Q. Did you disagree with the philosophy expressed by the 
author? 

THE COURT: The article, Mr. Treinin, certainly 


BY MR, TREININ: | 


Q. 


I think we can all agree that it is a 

very long article. You mean as to the 
article's interpretation of the First 
Amendment and the discussion of the 
various cases that came up in the Supreme 
Court? That covers a lot of ground. If | 
you want to ask him about a particular 


part of the article, you may. I tnink 


you should be specific. 


Would you agree with the statement on Page 3/, first 


column, toward the bottom, "But that reliance -- as refers 


to symbols -- may also create and exacerbate discord | 
within a nation, for the innate power of symbols can | 
arouse the most passionate feeling of reverence, hope and | 
love in one person, can arouse equally a passionate 


feeling of scorn, fear and hatred in another." 


Sure, that is why I said at the beginning what kind of 


Symbol was the wost meaningful and least offensive. 
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You agree with the rationale of the author when he made 
that statement? 

yes. 

Now, when you wore this in the classroom, you also 
intended certainly to wear it the entire day? 

Right. 

That would necessitate your appearance in the corridors, 
in the lunchroom and in the study hall, as well as in the 
classroom? 

Essentially, but I usually carry my lunch and eat in the 
teachers! room. 

In other words, wherever you were schedule 4 to appear in 
school that day? 

That is right. 

And when you wore it, did you give any thought as to 
what effect it would have on the children, your students, 
or anyone who saw it? 

I sure did. 

And what consideration did you give to that, Mr. James? 
The primary thought I had was if in upstate New York 
where peace wasn't even talked about hardly, if somebody 
saw a symbol that implied there was one person on this 
faculty, in this place or in the community even -~- I 


don't think I ide. ;ified 4t with the faculty as much as 


part of the group there present -- that wore something 


& 
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that actually said life is precious, life is meaningful, 
that this could possibly, you know, create thought, and 
somebody would think maybe that is true, maybe this is 
something worth thinking about, and they might think 
about it then or they might twenty years later remember 


and think there are other solutions to problems than 


those that are primarily efficient rather than humanitarian, 


Did it occur to you that to some it might constitute an 


expression against participation in the Viet Nam War? 


No, I didn't think of it in that relationship. It chviouslly 


was not a pro-war statement. 
So it never occurred to you that to students -- to some 
of the students it might be considered as an expression 
of opposition against the conduct of the war? 

I didn't try to run down all the possible responses to 
the students in my mind. 

Did it occur to you that some might have that reaction? 
I don't remember whether that thought ever went through 
my mind or not. 

On Page 119 was this question asked and did : 


repiy: "Did you know, as an intelligent person, growing 


up, Going reading, disc ssing and that, that this armband 


Stood in the pupil's mind as an expression against 
participation in the Viet Nam War, you appreciate that 


fact, did you not?" And the answer was, "Yes," 


ya make this | 
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| 
A Apparently I knew more then than I know today. 

| THE COURT: I# it correct? 

| THE WITNESS: It is probably correct, yes. 

| THE COURT: Next question, please. 


Q. 


© 


| BY MR, TREININ: 


"And you realize to them, to some people, that your 
wearing this was against the policies of the Administration 
in Washington?" Did you make the reply, "To those people,| 
right." 

would you repeat that, please? 

Yes. "You realize to them"-- your previous answer was, 
"Some people." "You realize to them your wearing this 

was against the policies of the Administration in 
Washington?" ‘The answer was, "To those people, right." 
Yes, some people would have seen the armband as some 

kind of opposition to the Administration. Once again, 
that is why I'm here. 


And did you consider this, your gesture, as a continuation 


' 


of your whole life's activity in reference to the peace 
movement and your general philosophy? 
I considered it harmonious with it, yes. 


Did you say, “Those years of writing letters, preaching, 


speaking, arguing and marching against the war would be 


rendered hollow if I didn't wear it. I wore it.” 


Yes, I said that. Of course, that context was the morning, 
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as I was making a final consideration of that, you know, 
thing that had been gestating in my mind over that 
period of time. 
Now, was there ever any doubt in your mind as to whether 
rightly or wrongly — the School Board considered your 
act, in what light it considered your act? 

Starting at what point? 

After you received the letter on November 15th. 

From all the evidence that I had, there was no doubt. 

If I was to believe the evidence, they were not supportive 
of it. 
On what grounds? 

Becaui. they were supportive of my dismissal. 

Yes, but on what grounds, in respect to their feelings 
as to the wearing of the armband? 

They interpreted it as a political act. 

Now, you had -~- after Mr. Pillard called you, you had 
some slight discussion with him, you came to see Mr. 
Brown -- we are talking on November 14th -- and how long 


did tnat meeting last? 


i Suspect it was about a half hour, that would be my 
guess, 

Did you quarrel? 

No, I guess it wasn't a quarrel. 


It was a disoussion? 


to 


21 


8 


oF 


+ It was a discussion. 


| Q. It was rather in low key, all in all? 

4 Essentially, yes. | 
la You disagreed, and you disagreed like gentlemen? | 
A Yes. 
|| Q. And did Mr. Brown make a statement that he denied your | 


right to wear the armband except near the schoolhouse? 


| 
la. No. I mean he didn't deny my right to wear the armband -« 
| @. Outside? 
A -- outside of the schoolhouse, 
Ie His objection was only in your appearance as a teacher 
! in the classroom with the armband, is that right? 
A. His objection was to my appearance as a teacher, right. 
le And did you discuss the role of the teacher in the | 
| classroom? 
t Yes, I think we did. 
Q. And did you discuss the code of ethics of the teacher? 
A. Not the code of ethics, no. 
Q. or -- 
| THE COURT: Mr. Treinin, you say there is a code 
| of ethics? 
MR. TREININ: I hope to put it in evidence, 


| 
rs COURT: All right. 
| THE WITNESS: There are several codes of ethics. 
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BY MR, TREININ: 


| THE COURT: --for the Court and the witness to 


know what you are referring to. 


BY MR. TREININ: 


|| @ 


| 
| 
| 


At that time -- 
THE COURT: First of all, Mr. James, can you 
recall, was there any conversation with 
Mr. Brown about the code of ethics? 
THE WITNESS: 


BY MR. TREININ: 


Q. 


A. 


What sort of conversation was there in reference to that 
phase of the matter? 

Mr. Brown said that he felt that I was endangering the 
children. I don't mean those were the words, that was 
the expression that was meant. My response was, well, 


it seems to me, knowing the content of education courses 


Not in using the term code of ethics. 


Q. But you talked along those lines about ethics? 

THE COURT: Does the code of ethics say teachers 
can't wear symbols in classrooms? 

MR. TREININ: I don't want to say exactly what it 
says -- 

THE COURT: You are talking about the code of 
ethics in a general way, and I think it 
is very difficult -- 

MR, TREININ: I hope to come to that. 


ow 
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and the concepts, at least on paper, of American education 


H that in reality an administrator would be delighted to 


have somebody on the faculty that would bring a different 
quality and a different aspect of life into the context 
of the schoolroom. This was supportive of all the 


philosophies that had been promoted by educators. 


| 

| 

| 

: 

i You previously told us that you recognized that people 

| certainly differed about the war issue. Did it occur to 
you that in wearing the armband you were presenting only 
| one side of a very terrible issue, vital to the country? 
| A. No, I was not doing that, in the sense that I was not 


teaching about war at the time, I was teaching poetry. 


The symbol had not been interpreted yet. 


| @ Did you say the symbol had not been interpreted? 
A. Not by the students, that is what I meant. 
Q Were you acquainted with the case where the Supreme Couvt 


| had acted in the situationa’ children of Friends, the 
| Des Moines case? 

A. My students hadn't interpreted my symbol. 

Q. May I ask that you reply to my previous question? Were 


you aware that the Society of Friends brought an action 


that ultimately came to the Supreme Court -- 
THE COURT: Mr. Treinin, again, there is so 


many cases -- 


MR, TREININ: In the Des Moines case, 


| 


128 
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| 
| ue WITNESS: No, I didn't know anything about the 
Des Moines case at the time, that was 
| post -armband. 

| BY MR. TREININ: 

Q. And did Mr. Brown object on the basis that you were 
} presenting only one side, was that stated? 
|| THE COURT: Mr. Treinin, I hate to interfere, 
but does Mr. Brown mquire the other 
| teachers in the school to wear black 
1 armbands so that they can then get the 
anti-war view? 
| we. TREININ: No. 

THE COURT: All right, continue with your 


question. 


BY MR, TREININ: 


© 


What further was discussed between you and Mr. Brown? 
Did he talk about politics in the classroom? 
Well, like I said, he said it was a political ect. I 


don't know whether in our first conversation of the 14th 


there was any real discussion of politics in the classroom 


He considered it a political act, and he considered it 


Something he did not want to have happen to the students, 


and that he did not want me in the room with the armband 


on. 


Did he talk about the necessity of presenting all sides 


- 


& 
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He may have, That might have been the cause of my 


response regarding having a variety of people on the 


of controversial issues as the duty of the teacher? | 
! 
| 


faculty. 

Did he also say that a teacher has a right to express his 
own opinions on controversial issues in the classroom, 

as long as he explains all other points of view? 

I'm sure he said that to me. I'm not sure whether it was 
on the 14th or 12th of November. I'm willing to say he 
said that that day. I just -- that is one of those 
things that on paper is beautiful, you have all sides to 
the question, which no teacher can do. 

Isn't that a part of the teacher's duty, to try to 
educate the child in all parts of the controversial 


issue? 


You should make them aware of it, that is why I made the 
distinction about my not teaching that day on war. 

You were not teaching, did you say, that day? 

My lesson was not oriented to the question of war and 
peace that day. 

Don't you feel that the overall impact made by a teacher 
has an effect on the student? 

Of course. 


Whether it's the style of hair or style of clothing or 


manner of speech or mode of expression, doesn't it all 


Q. 
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have an effect on the educational impact on the sudent? 


A. Surely. 
Q. And didn't you consider that your wearing the armband 
would also have an educational impact on the students? 
A. I sure hoped somebody would think there was somebody 
who thought that life was precious. 
Q. Did you hear my question? 
THE COURT: He answered it, Mr. Treinin. Let's 


A. 


move on. We're going over the same 


ground again and again and again. 


|| BY MR, TREININ: 


Did Mr. Brown, during this conversation, say to you, 
"I'm responsible for these children."? 

Essentially, yes. 

Did he also say to you that he had also the obligation 
not only to consider the immediate effects of your 
wearing the armbend, but the long-range point of view? 
I don't mow, but probably, 

Did he also say to you that he had some dco »>ts about his 
position, that he wanted to think it over and obtain 
counsel? 

The only doubt that I remember him expressing is the 


Goubt about whether he had a right to get rid of me. 


Did Mr. Brown ever say that he was going to get rid of 


® 8 8 
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you? 
A. If he could, yes. 
|, @ He said that? 
la. Yes. 
| Q. In those words? 
| a Yes. 
|. Had you ever expressed that in this lawsuit prior to 
this morning? 
ie I don't know. I wrote it in a letter to counsel at one 
time. | 
| Q. Had you ever expressed it before this morning, in the 
examination or in any of your papers? 
THE COURT: When Mr. Treinin says examination, | 
he is referring to the deposition he read | 
| before. 
oe WITNESS: I don't think so. 
| 


BY MR, TREININ: 


So that was something that you first stated this morning, 
that he was tryirg to get rid of you? 


That is right. 


Now, if hewre trying to get rid of you, is that 
consistent with the letter that you got within two days - 


no, the very next day -- asking you to come back to the 


classroom? 


Li] 
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I don't see the competition with each other. He didn't 
say summarily -- 
He didn't say what? 


Instantaneously. 


Where would you expect him to say summarily or instantan- 


eously? 

What I mean is I didn't -- I don't -- if the gentleman 
desires that I not be present in the system because he 
feels my teaching isn't the kind he wants, and he says 
he would like to get rid of me if he could, I don't see 
anything about that that is anything except an honest 
Statement about his feelings. That doesn't say tomorrow 
morning, is what I am trying to say. He didn't say I 
want to get rid of you now. 

May I ask, is the letter you received the next day 
consistent with an effort to get rid of you? You were 
invited back, weren't you, Mr. James? 

I was invited to come back on Monday. 

You came back on Monday, is that right? 

Yes. 

And you taught for approximately a month -- 

Yes. 

-- without incident? 

That is right? 


Did Mr. Brown ever bring up the question of the armband 


| 
| 


|| MR. TREININ: 
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to you during that entire month? 


A. No. 

Q. Did anyone else on the Administration bring it up to 
you? 

A. No. 

Q. In other words, you were there for a month as if nothing 
had happened? 

A. Yes, even though something had happened. 

Q. But had anything overt happened, Mr. James? 

A. There was nothing said to me about the armband by any 
administrator between the two armbands. 

Q. Tell us what did happen? 

A. I don't understand your question. 

THE COURT: You mean about the next incident? 


No, I'm sorry. 


BY MR. TREININ: 


© 


| A. 


© 


A 


Did your fellow teachers take cognizance of this event? 
That is right. 

What did they do? 

There was a faculty meeting at which there was a vote 
taken regarding support of a principal, and a statement 
read by faculty members, as a result of which a vote was 


taken to support the principal, the actions of the 


principal. 


MR. TREININ: May I have these marked? 


it would be perhaps the better practice 


to mark it whatever number A and B. 


next number. Mark them separately. 


(Thereupon documents referred to 


were marked Defendants! 


for identification. ) 


I assume 


THE COURT: Defendant's Exhibits, give them the 


Exhibit 2 and 2A 


|MR, NEUBORNE: May I have a voir dire? Are you 


going to offer this? 


MR, TREININ: Yes, I intend to anyway. 
MR. NEUBORNE: May I have a voir dire? 
THE COURT: Yes. Do you want to ask a question 


about them? 


MR, TREININ: Perhaps his Honor should see them, 


“MR. NEUBORNE: I have no objection to that. I 


Simply wanted to examine on the circum- 


stances surrounding this, 


bring it out -- 


MR. TREININ: Sure. 


BY MR, TREININ: 


Q Were you present -- were you a@ member 


of the Teacners 


but if you will 


to 
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Association? 

| A. Not that year, no. 
i @. There was a Teachers Association? 
| A Yes. 
le Were you present at the meeting at which a resolution 
concerning your activity was taken by the teachers? 
| * Yes, I was. 
le. Wh-t do you mean by "someone"? 
la. Yes, I was. 
\ 
jo Oh, I'm sorry, I apologize. I thought you said someone. 
| And at that time was the matter of your armband incident 
| on the first occasion discussed by the teachers? 
| A. Yes. The only faculty meeting I remember is the one in 

which the resolution was presented by the faculty members 

| in support of Mr. Brown's suspending me. 
| Q. And was it debated by the teachers? 

A. Some, yes. 

Q. And was a resolution passed? 

A. The resolution was ; ssed, 
| THE COURT: Were you present at the meeting? 
|e WITNESS: Yes, I was. 


i} 
y 


| 


BY MR, TREININ: 


Q. 


I ask you whether Exhibit 2 is the resolution that was 


passed? Take your time anu read it. 


9 


MR, 


136 


452a 
NEUBORNE : When Mr. James is finished reading, 
I would like a moment to voir dire. 
COURT: Surely. 
WITNESS: Yes. 


|| PRELIMINARY EXAMINATION BY MR, NEUBORNE: 


|| @ Do you have an independent recollection that that is the 

| exact resolution that was passed by the teachers? 

l a. No. 

| MR, NEUBORNE : I object to it. 

|| THE COURT: Well, Mr. Treinir, you can ask him | 
| about it. | 
| mae ITNESS: I have more of an emotional sibel 
} tion. 

|| THE COURT: Maybe you can in some way fill in 


| By MR. TREININ: 


the blanks on that. If you want to ask 
Mr. James some questions about it, you 


may. 


At that meeting there were discussions pro and con on 
your position? 
Yes. 


| 
And ultimately was a resolution offered? 
The resolution, as I remember, was offered first, after 


453a 


which there was a brief discussion and a vote taken. 


|° Was it -- as a result of the vote, was the resolution 
passed? 
| A. Yes. That is what I believe the vote was on, the 


acceptance or rejection of the resolution. 
|| Q. The resolution generally approved the action of the 
Board in your suspension? 


A. Yes. 


‘| Q. And, of course, you wouldn't know anything about -- 
was Mr. Davis the president of the Addison Teachers 


Association at that time? 


| A. I don't remember. 
MR, TREININ: May I offer Exhibit 2 in evidence? 
| THE COURT: I will withhold ruling on it until 


we hear further testimony. 


| MR. TREININ: All right, your Honor. 


BY MR, TREININ: 
| 


| Q. You said other things had happened, Was one of the 


| things that happened in the meantime, in that interim, 
| the month, the resolution that we just discussed”? 
| A. What was the date on that? 


Q. November 18, 1969? 


A. That would be the week immediately following. 


Q. Did anythang else hapyen that you ignt have referred to 


‘on TREININ: 


| THE COURT: 
\| 
\\ 


| 
| 


= TREININ: 
| 


THE COURT: 


| 
| 
| 


YHE WITNESS: 


THE COURT: 
THE WITNESS: 


| THE COURT: 


| 
| 


‘g MR, TREININ: 


| Q. Approve 
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You mean faculty meetings? We heard 
about the newspaper articles, protests 
or anything like that? 

He said that -- 

He heard nothing from the Administra- 
tic. 

He heard nothing from the Administra- 
tion but other things happened, I'm asking 
what otner things happened. 

During this interim do you remember 
anything else happening, Mr. James? 

I just remember going about my 
teaching duties. I don't remember any 
special events. 

Outside of the teaching duties? 

No, I don't remember anything. 

You can't remember anything else. 


All right, go ahead, 


etely thirty days went quietly, as far as your 


| relation with Mr. Brown aro “ic Administration was 


concerned, is that correct? 


A. Yes. 


Q. The only problem that you had was with your fellow 


teachers, in reference to the resolution? 


Yes. 
| Q. Now, you, of course, studied the letter that you had 
received from the Board? 
A. Right. 
MR, TREININ: Isn't that in evidence, your Honor? 
Ths COURT: This is the first letter, is that 
it? 
||MR. TREININ: Yes. Have you got it there? Thank 
you. 


BY MR, TREININ: 


Q. 


And you had a pretty good idea of what the Board thought 
about the implications of wearing the armband? 

That is correct. 

And you thought differently? 

That is correct. 

Now, before you wore the armband on the second occasion, 
did you give any consideration to discussing your 
differences with the Board? 

I don't remember when the appeal for an audience was. 
What was the date for that? 

I think that was after the second occasion, that is my 


recollection. 


Then between those two intervening times I didn't considerr- 


_ 
~ 


21 
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you know, that I recollect -- ever having én audience 


with the Board. 


Q. You never gave it any thought? 

A. Not that I recall. 

Q. Now, in view of the statement in the letter, "You may 
return to class on Monday, November 17, 1969, with the 
understanding that you engage in no political activities 
while in the school," and in view of the pricr statement 
that they considered the wearing of the armband to be 
earstiand -e 

THE COURT: You are reading from the letter? 

MR, TREININ: Yes. 

i COURT: If you are going to read, please 
read. If you are going to ask a question, 
| ask a question. 

| MR, TREININ: May I start anew? 

THE COURT: Yes. 


BY MR, TREININ: 


Q 


In view of the third paragraph in the letter, "You may 
return to class on Monday, November 17, 1969, with the 
understanding that you engage in no political activities 
while in the school," and in view of the first sentence 
in the letter -- the second paragraph -- that the Board 


deems your action to be political act, did it ocour to 


141 
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you that perhaps you should discuss the matter with the 
Board or the Administration before wearing the armband on 
| the second occasion? 
A. No. 
Q. Would you tell us why not? 
|) Ae I would love to. I have been waiting for that question. 
| Q. All right, here's your opportunity. 
A. In the first place, I didn't -- I received that letter 
when I was away from the house -- 
| Q. You certainly knew it in the interim of thirty days? 
A. Let me answer. 
THE COURT: Let him answer. Go ahead. 
THE WITNESS: In the meantime I had talked with 


the Civil Liberty Union, with Harrop 
Freeman, and as a result of that conversa 
tion I had been assured that my deep- 
rooted American sympathies about my right 
and freedoms were valid, and that I was 
within my Constitutional rights, and that 
a letter expressing that Constitutional 
fact would be ii aed tothe school, 
would arrive at the school at the time I 
re-arrived, and not to entertain any 
further concerns about my act, that my 


act was Constitutionally valid, and that 


3 


i 


& 


BY MR, TREININ: 

Q. You were an employee of the Board? 

| Ae Yes. 

° And did you feel that you owed them some consideration 

| in this matter? 

a. I don't understand the question. 

x Didn't you feel, as one human being, trying to get along 

| with a group of other human beings, who were doing a 

| very responsible duty to the community, by the way, at 

| no pay, and you happened to disagree with them, that they 
had as much right to their opinion as you nad? 

A. of course, I did. 

Q. Of course, And didn't you feel -- 

THE COURT: Mr. Treinin, let the witness answer 


BY MR, TREININ: 
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regardless of the feelings of the Board, 


that I was within my rights. 


the question. 


All right. Do you want to answer further? 

I fe i 89 strongly that they have a right to their 
oping oni. 

So there was a clash of honest difference of opinions? 
Yes. 


Here was a group of citizens doing their duty as they saw 


2 || A. 
3 | Q. 
’ | 

5 | A. 
6 i] 

7 

) 

9 ! 
10 

11 

12 

13 || @ 
14 ||A 
15 

16 

17 

18 

‘ | 
20 || 
21 

2 || Q 
23 

24 

25 A. 
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it, and you doing your duty as you saw it? | 
Exactly. 
Wasn't it reasonable to at least sit down and talk to 
them? 


My response to that is that I could not believe that 
after that letter had been received by the Board and the 
Administration that they didn't respond in some sort of 
an admisrion of a travesty against my rights. I never 
received that in that entire period. You and I just 
confirmed it, there was no communication between the 
Board or the Administration and myself between the 14th 
and the 12th. 

You received the letter on the 15th, did ow not? 

The letter came to my house while I was away, which was 
a Saturday. In the meantime the letter from Mr. Freeman 
and Mr. Burgivon of the Tompkins American Civil Liberty 


Union Chapter reeched the school at the time T returned 


he LS et 


to the school. There was an intervening approximate 
month in which «sme kind of an apology could have heen 
addressed to me about the infringement of rights, and 
that apology was never addressed to me. 

In other words, your went on the premise that because 

Mr. Harrop Free» . uttered an opinion, t thai was the 
final word on a highly controversial issue? 


That premise plus my experience as a studeni. of history 
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and the American school system, 

But you gave no validity at all, no weight at all to 
the opinion of a group of citizens who are doing their 
level west to run a school system? 

I gave validity to it. Of course I gave validity to it. 
I didn't say it was invalid. We disagreed, and they had 
a right to their opinion, and I considered their opinion 
valid. I anticipated they wouldn't be happy with my 
wearing the armband the ,second time, 

You anticipated that they wouldn't be happy? 

Of course not. Why would they be happy? 

Then with that expectation, wasn't it all the more 
reason for two decent opposing groups to sit down and 
talk it over? 

I have answered that question, 

Would you answer it again? 

I expected them to come to me with some kind of an 
apology and they didn't do it. 

What would you think if they took the attitude that you 
should come to them with an apology, Mr. James? 

I would be thinking that that was consistent with the 
interpretation of their opinion you have given me. 

In other words, sir, you feel that your opinion is right 


and the opposite opinion is wrong? 


No. 


14 
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® What is your feeling on the matter, tell us, please? 
I believe. as I still believe, in almost a ch* ldline 
way, that that is where I belong, and this was unbelievab 
4 to me that anybody could think that I didn't have a 
5 | Constitutional right to express my conviction in this 
6 | manner. 
7 | Q. As a student of history, as a student of American 
8 | government, certainly you are aware of the great contro- 
j ) versies that wrack our society and the decisions that 
10 come down from our courts almost equally divided, and 
11 people of good priiuciples and good hearts disagree on 
12 these issues .- 
~ 
13. || THE COURT: Mr. Treinin, there is no objection 
14 | to that question, but = think that -- 
15 || MR, TREININ: I will go to another field, 
16 || THE COURT: Can we get down to the facts? Let's 
17 do this. Let us take a brief recess. 
18 || MR, TREININ: Thank you. I would appreciate it. | 
19 
| 20 (Thereupon the Court was in recess 
21 at 3:35 p.m.) | 
| 
23 (Thereupon a document was marked 
eu 24 Defendants! Exhibit 3 for identification.) 
25 * # * &£ He &# HH 


| 


| 


(PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING ..T 4:00 p.m 


MR. NEUBORNE: 


THE COURT: 
MR. TREININ: 


THE COURT: 


MR. NEUBORNE: 


CAROL WITCHE  Y, called as a witness on behalf of the 


Plaintiff, and being first duly sworn, testified as follows: 
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Excuse me, your Honor, I have two 
witnesses who came in from out of town, 
both of whom would be on not more than 
five minutes. While they really don't 
come in at this part of the case, if 
the Court would excuse Mr. James for a | 
moment, I could put them on and get that 
into the record, and they could go home, 

Would that be agreeable? 

Of course, your Honor. | 

Why don't you step down for a minute, 
Mr. James? 

At this time plaintiff calls Carol 


Witchey, 


| DIRECT EXAMINATION BY MR, NEUBORNE: 


Q. Miss Witchey, what is your occupation? 


A. I'm a teacher, 


Q. Where are you teaching? 


I teach at Adison, New York. 


At the Addison High School? 

Yes. 

What subjects do you teach? 

English. 

Were you a teacher at Addison in the 1969-1970 school 
year? 

I was, 

Now, on December 12, 1969, did you have a conversation 
with Mr. Brown? 

Yes, I did. 
And was anyone elise present when you had that conversation? 
Yes, there were two other teachers, Alexis Davis, a French 
teacher, and Maxine Barber, an English teacher, 

At that conversation, did you mention to Mr. Brown any- 
thing concerning -- I will withdraw that. Can you tell 

us what you told Mr. Brown at that conversation? 

We told him we had feelings abcut, you know, what was 
happening, and among the things that we told him was 

that there was a bulletin board in the school that said 
Peace With Honor, and this didn't seem to be showing 

both sides anymore than, as you were saying, the armband 
wasn't showing both sides, the bulletin board wasn't 


showing both sides either. 


Ine. NEUBORNE : That is all I want. I have no 
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| further qui.stions. 
THE COURT: Just a minute, Miss Witchey. Do 


you have any questions, Mr. Treinin? 


CROSS EXAMINATION BY MR. TREININ: 


| Q. Did you know whose classroom that appeared in? 
| A. I thought I knew. I didn't see it. 
lo. You didn't see it? 
A. No, I didn't see it. 
| Q. Then you are telling us something that someone else told 
you? 
| A. That 1s ight. 
a Who told you? 
| A Another teacher who had a daughter who was in the class 


of another teacher. 


| Q. So this isn't on your personal knowledge? 

la. ‘That 4s right. 

j 

| MR. TREININ: If the Court please, I move to 
i 


strike out the witness! testimony. 


ve. NEUBORNE: Your Hono~, I offer it for two 
reasons ~~ 
THE COURT: Of course, whether or not she 


learned this from someone else, this is 
what she said to Mr. Brown. 


MR. NEUBORNE: I was also setting the stage for 


| 
| 


are 


BY MR. TREININ: 
Q. 
A. 
Q. 
A 
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impeachment at a later stage. 


MR. TREININ: If it is offered only as to the fa 


she made the statement to Mr. Brown -- 


MR. NEUBORNE: Yes. 


You don't know on your own knowledg: whether it is true 
or not? 

That is right. 

Where did the conference occur? 

In Mr. Brown's office, 


On what date? 


149 


ct 


I believe it was the day of the second time that Charlie 


was dismissed, 

What time of day? 

I'm really not sure. The three of us had been sitting 
the teachers! room, talking, and I know there was a 
spontaneous decision to "Hey, let's talk to Mr. Brown 


about this." 


| Q. You don't recall whether it was early in the day or at 
| the end of the day? 
rr No, I don't. 
ey TREININ: That is all, thank you. 
THE COURT: Thank you, Miss Witchey. Next 


witness, 


in 


|| MR, NEUBORNE: Miss Mary Dee, please. 


| ard Laving first duly affirmed, testified as follows: 


| 
|| MR, NEUBORNE: Would ycu mark this? 


DIRECT EXAMINATION BY MR, NEUBORNE: 
Q 
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(Witness excused, ) 


'MARY DEE, called as a witness on behalf of the Plaintiff, 


| 


(Thereupon document referred to was 
marked Plaintiff's Exhibit 7 for 


identification. ) 


Mrs. Dee, were you a member of the Elmira Meeting in 
1969? 

I was an attender at that time. I became a member after 
that. 

Did you attend regularly back in 1969? 


Yes, I did. 


When did you begin attending the Elmira Meeting? 
Actually it was this very fall. I just happened coinci- 


dentally to be joining at that time, 


THE COURT: That was 1969? 
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THE WiTNESS: Yes, at the time of the moratoriums | 


and so forth, 


BY MR. NEUBORNE: 


of tne Elmira Meeting of the Society of 


la. Now, I ask you to look at Plaintiff's Exhibit 7 for a 
| moment, and have you ever seen it before? 
| A. Yes. 

Q. Did you write that statement, Mrs. Dee? 

A. Yes, I did. 

Q. Could you tell us how you came to write it? 

A. As an attender of the HKlmira Meeting, in which we were 
involved together in th’s testimcny for peace and in this 
horror of this war, we were all involved in this and felt 

that what Charles did, he did as one of us. We all were 
| wearing armbands, we all were doing everything that we 
could to make a peaceeble statement of our deep concern. 

Q. And was the statement. as you wrote it, adopted by the- 

| members of the Meeting? 
A. Yes. 
I. Is this your signature at the end of the statement? 
| A. Yes. 
MR, NSUBORNE: Your Hono.’, at this time I offer 
Plaintiff's Exhibit 7 as the statement 
| 


Friends, desocibing the black armbanoé ana 


o 


rt 
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18 
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152, 
468a 
its purpose. 
TREININ: Your Honor, I fail to see the 
relevancy, but I have no great objection 


to a fine statement by a group of fine 


people. 
NEUBORNE: Thank you. 
COURT : It may be marked in evidence. 
NEUBORNE : Thank you, Mrs. Dee. 
TREININ: I would like to examine her. 
COURT: All right. 


(Thereupon Plaintiff's Exhibit 7, 
previously marked for identification, was 


received and marked in evidence. ) 


CROSS EXAMINATION BY MR, TREININ: 


Mrs. Dee, when you adopted this statement, was Mr. James 
present? 

No, this was -- in fact, I think they vere -- Neva and 
Charles were the only ones not present at this meeting. 
Was -- 

No, one other person was absent, but it was a full atten- 
dance. 


Was any attempt made to find out the point of view of the 


Addison School Board or Mr. Brown? 


22 


23 


fi 


ee 


hn. 


A. 


153, 


469a 


This wasn't our concern. This was a religious concern 
that concerned all of us. This was a projection or an 
action that was taken in which one of our members was 
experiencing sufferings out of our concerted action that 
we had chosen to do. We were concerned. 

As a group, you were critical of the Addison School Board? 
Of the -- ? 

Addison School Board. 

We were horrified, as a matter of fact, As the statement 
says, we all wore the black armbands into business, 
hospitals, wherever our work was, and no one else ran 
into this opposition. Of course, I realize schools are 
different, but we had other teachers who also wore black 
armbands and found no reaction in terms of -- 

But you do realize that schools are different? 

From what, sir? 

From let's say ~utside of the schoolroom. Did you know 
that Mr. James right to wear the armband outside of the 
school was not in anyway questioned? 

It seemed to me the most healthy kind of education. 

That was an opinion on my part. 

Will you please answer the question? Did you know that 
the right of Mr. James to wear the armband outside the 
classroom was not in any way questioned? 


Oh, outside the classroom? 
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Q. Yes. 

A. Yes, I guess so. 

Q. I see. And that perhaps educators with certain specified 
responsibilities felt that in terms of their professional 
duties they had to take a certain stand on this matter? 

re Would you please repeat that question? 

MR. TREININ: Would you read it back, please? 

(Thereupon the last question was read 
by the reporter.) 

THE WITNESS: That sounds very vague, but I guess 


I can agree with it. I don't see your 


point, Mr. Treinin. 


BY MR, TREININ: 


Q. 


© 


Well, did you find out later that Mr. Nyquist, the 
Commissioner °! Education, agreed with the stand of the 
Addison Scheol Board? 

This came with some shock, yes. 

Certainly you respect Mr. Nyquist as an educator?” 

Less after that. 

Before that you respected him? Mr. Nyquist would feel 


chagrined by your statement. But from the point of view 


of the Quaker faith, before you make up your mind on any 


47la 


particular isiue, don't you look at all sides of that 
issue? 

No, we look -- if I can make as clear a statement as I 

can <-- we look into our own hearts and coriciences, and 
together we kind of pray over it, and rather than coming 
to any majority decision, we come to a sense of meeting, 
in which together we decide to act, and if there is one 
person who objects to our action, he can hold up our 


action by stating, 'I can't in good conscience go along 


with this group action.' 


Q. I say this respectfully; do you realize that other people, 
just as religiously oriented, with as fine basic senti- 
ments as the members of the Quaker faith, can also look 
at this or at any problem and come up with an opposite 
point of view? 

A. Of course. 

Q. Shouldn't the opposite point of view be respected? 

A. I believe that is what this trial is all about. 

Q. And, certainly, you are not going to say that the Board's 
point of view, Mr. Nyquist's point of view or Mr Brown's 
point of view should deserve any less respect than your 
point of view? 

A. That is right. 

MR, TREININ: Thank you very much, 


| 


THE COURT: Thank you. 
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(Witness excur: 4.) 


MR, NEUBORNE: Mr. James is rvrepa’ to take 


stand, if your Honor pleass, 


CHARLES JAMES, called as a witness on his own 


behaif, and having previously duly affirmed, resumed and 


testified further as follows: 


CROSS EXAMINATION BY MR. TREININ: (Continued) 


Q. Mr. James, when the Court called . recess, we had 


discussed the situation ac y were making up your mind 


to wear the armband on the second occasion, and yu 


generally felt that it warn'uv your obligation to discuss 


your proposed wearing of tne armband with the Board? 


A. That's correct. 


when you wore the armband the second time? 


A. That morning, yes. 

Q. That morning. How long did the meeting last? 

A. Well, it wasn't ae long as the first one. 

Q. What was the general nature of the conversation between 


the two of you? 


Then after that you had another meeting with Mr. Brown 


_B 


A. There are two things I can highlight -- I'm sure you have 
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some material there to refresh my memory -- there was a 
brief exchange in which Mr. Brown felt that I had showed 

a lack of wisdom *. wearing the armband the second time, 
and then he went through a list of hypothetical options 
regarding redress of grievances. That is the two things | 
that stand out in my mind. | 
What was his list of hypothetical options? | 
Well, I don't recall for sure. I think he said viaailiniea’ 


about carrying it to the T schers Association, and I 


think that was -- the idea of that in his mind was that | 
the Teachers Association is in some way a link to the 
larger arm of the teachers organization. I don't recall 
the other specifics. | 
Was there any discussion of a possible solution by | 
perhaps bringing an action for a day's pay that could be 
withheld so that the issue could be resolved amicably as 


an invellectual issue? 


I do recall -- I think I'm fairly sure -- that at that 


time there was a suggestior -~ well, no, I'm not. One of 
the two times I talked to Mr. Brown, I'm not certain 
which, the suggestion was made that I take off the 
armband until, you know, an answer, a legal answer was 
found. I don't remember anything about a day's pay, I 


really don't, 


Wasn't there a suggestion made that perhaps some action 


20 
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could be brought so that the matter could te resolved 
amicably and you continue teaching? 

There could have been a statement regarding -- in my 
mind, I link that with the idea that it was supposed to 
be my relinquishing the armband. I'm not sure, I'm really 
not clear. 

Isn't it fair to say that Ed Brown was making every 
effort to obtain an amicable solution of the dilemma? 

I can only “estify as to facts. I don't know what his 
intentions were. 

was there any fact -- 

He gave me tho fact about redress of grievances, [I'm sure 
there’ were two or three points, but I only recall one. 
They were all consistent with the idea of let's get 
together and solve this problem? 

The tone was (a) suspension, (b) redress. That's all I 
recall. 

Redress was important to Mr. Brown in the context of all 


his conversations? 


It wasn't mentioned at all the first time, no. That is 
why the question becomes very difficult for me. I am 
sure that, you know, functional social-political reasons 


were also present, not just a desire for justice. 


Well, is it fair to say that both of you sought an amicabl 


solution of this dilemma? 


8 


& 
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No, that wasn't the tone. I don’t think that was the tone 


of the conversation at ail. [I think the tone was Charles, 
Mr. James, you are suspended, but you have these rights. 
That is the way I conceive of it. 

And in discussing these rights, did he mention the right 
of the teacher to express his own opinion on controversial 
issues as long as he mentions all the other points of 


view? 


I'm sure he did. 

So that your right to wear the armband and explain it to 
the students was recognized, wasn't it? 

No. 

You just told us -- 

I was told to take it off, Mr. Treinin. 

But there was conversation about your right to wear it 
and explain it to the students? 

This was a hypothetical thing. If I were a Soci? Studies 
teacher and the lesson plan dealt with that type of 
issue, you know, then there could be a justification for 


wearing an armband and using it as a class illustration 


| 
: 
of right, as one point -- I mould say of an expression | 
of one point of view. | 

I notice you are having difficulty with your answer, 

Mr. James. Is there something else you want to tell us 


about that? 


No. I'm trying to remember, I'm not having difficulty. 


It is not quite as vivid as it was the day it happened. 
I appreciate your situation, Mr. James. Mr. James, 
before the second occasion, was Exhibit 3 or a copy 
thereof called to your attention? 

After my first wearing of the armband, and before 
December 12th, this came to my attention, correct. It 
was presented at a faculty meeting in which the building 
principal, Mr. Pillard, said it was very unfortunate it 
hadn't reached the school when it should have. The date 
on this is November 3rd, and it didn't reach the school 
and didn't @t addressed to the faculty until after the 
November 14th moratorium, and he read it to the faculty 
at a faculty meeting. 

Before the second moratorium date? 

That is correct. 

Was it discussed at the faculty meeting? 

There might have been very brief discussion, I don't 
recall any real discussion. I think maybe Mr. Pillard 
made some policy statements regarding the meaning of the 
letter. 

This letter is from whose office? 

Herbert F. Johnstay, Deputy Commissioner for elementary 
and secondary education. 


Located where? 


ur 


~~ 
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Albany, New York, 

Addressed to whom? 

School District Administrators. 

And the subject was what? 

The position of the Education Department with respect 

to days of special significance. 

And to shorten the issue, would you read -- excuse me -- 
if you would care to, would you read the last line on the 
first page and continue on, sir? 

"If it should be decided to carry on activities related 


to the special significance of the day, we would recommen 


| 
| 
| 
q 
that consideration be given to the following factors. 

If it should be decided to carry on the activities relate 
to the special significance of the day." 

You are repeating yourself? 

Right. I think it's an important introductory statement, | 
and that is why I am repeating. "0. @, appropriate 
ecucational activity should be carefully planned so as 
not to interfere with the educational program of the 
school. Two, special educational activities should 
supplement rather than replace normal classrceom instruc- 
tion." 

What is number three and four? 


"Three, a school posture should be neutral and objective, 


Adminiatrators and staff members should avoid taking 


| 
| 
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positions on controversial matters which may reflect on 
the objectivity of the school. Four, if controversial 
statements are to be made by others, effort should be 
made to assure that all sides of the question are given 
appropriate attention. Please feel free to call us for 


further amplification or assistance." 


Signed by Mr. Johnston? 

A. Right. 

Q. Thank you, sir. Now, did you feel that Mr. Brown was 

bound by this letter? 

A. No. I felt that es administrator he had a right to ask 

questions, as lots of administrators did. My wife call 
Mr. Johnston's office and asked for a meaning of the 
letter, an interpretation of the letter, and the office 
replied that, oh, no, that is not -- 

Q. Tell us whether you felt Mr. Brown was bound by this 

letter from the Department of Education? 

A. I don't know how to interpret -- 

THE COURT: Mr. James, I am letting you answer 
don't quarrel with Mr. Treinin. You 
answer. 

| THE WITNESS: Okay. 
| me COURT: Let him answer, 

MR, TREININ: Okay. 

I just felt it was important that 
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city schools had had extreme demonstrations-- 


You mean New York City schools? 


Yes, primarily, ana because of that the students that had 


pro-war and pro-administration statements to make were 

not being given a fair chance, and that was the impetus 
that led to the letter. That was expressed to my wife 
over the phone. I am sure Mr. Brown would feel responsibl 
for the letter, yes. 

And did you “eel that Mr. Pillard was bound by this 
statement from Albany? 

I don't mean to quibble with words but I would rather use 
the word "responsible" than “bound by". The last sentence 


is something about questions regarding these four 
stipulations, they may call and ask about the interpreta- 
tion of the meaning. It implies, of course, that the 
school can have a day of recognition for peace -- or for 
the war issue, I'm sorry. 

Did you feel that the teachers were bound by this memo? 

I think I understood what the memo was doing, so I didn't 
think it applied -- as a result of our telephone call -- 
that it applied. It wouldn't have affected my conscience 


if it had. 


In other words, regardless of the memo, you felt you had 


\) the right to wear the armband? 


| A. Right. 


| Ae Those points are considerably more open -- 


| THE COURT: 


| 
| 
| 
| 
ma, TREININ: 
| 


THE COURT: 


MR. TREININ: 


MR, NEUBORNE: 


I thought I virderstood the contitutionai issue | 
better than the letter did. 
Q. You put your judgment at a higher level than the judgment 


| of the Deputy Commissioner of Eduction? 
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Mr. Treinin, you can continue on 
with the cross examination, but maybe I 
am missing your point. Mayve you need | 
develop this to develop something further, 
but isn't this -- | 

I am developing -- 

The questions you are asking, they 
have been decided, have they not, in this | 
case? 

No. I'm putting this on the basis 
of a foundation for my expert testimony, 
your Honor. 

. Your Honor, I don't want to take up 


time in argument, but it is our position, 


of course, the legal effect of this memo, 
the legal effect of all this material 

that was before the Second Circuit, and i 
Commissioner Nyquist's opinion and in his 


amicus briefs in the Second Circuit. 


48la 


= l THE COURT: Very well. ‘fhe other thing is, Mr. 
2 Treinin, I don't know whether you have to , 
3 ask -- if this is part of your expert's 
4A view, I don't know whether you need Mr. 
5 | James! view on it or not. 
6 | MR, TREININ: I just want to show that -- | 
q7 THE COURT: I'm trying to understand and that is 
8 why I asked the question. | 
9 | MR, TREININ: Thank you, sir. 
10 
11 || BY MR, TREININ: 
2 a Now, after the second occasion was there some communica- | 
a 13 tion between you and the Board as to a meeting? 
14 A. I requested the possibility of a meeting with the Roard, 
15 yes. 
16 || Q Was such a meeting arranged? 
17 \. The Board responded and said that they were willing to 
18 meet wit! me and that -- I don't know whether the proposed 
9 | dace «as in the letter -- but there was a positive 
20 response, they said yes, we can hear you. 
21 || Q. Arn¢ was that consistent again with the possible settlement 
29 of the differences between you and the Roard? 
23 «|| A. It would be hard for me to say yes for two extremely stro 
” 24 reasons. Firstly, they expressed it wouldn't be a hearing 
yo and that is why -- as I am sure you are getting ready to 
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bring up -- I changed my mind anc decided not to go to 
a place in which my primary function would have been to 
have a chance to say something and that's all. Of course , | 
the public hearing, which was later held by the Board, 
just confirmed and solidified my anticipation, because 
there was not an open audience, open response to the 
proposals at that meeting either. 

Mr. James, did you ever say to the Board that you wanted 
certain conditions attached to a meeting with them? 

I asked the Board -- I don't remember the wording I used, 
I'm sure you have the letter -- but I was aware of the 
statement that the Board made or that had been made at 
the Board meeting, that it would in no way be a hearing, 
and that was, you know, the germ of my anxiety that led 
me to decide after talking. -- I'm trying to remember who 
I talked to, I'm sure that must be in some previous 
testimony -- 

Mr. Freeman? 

Tt may have been Mr. Freeman, and the advice was don't 
go to a si.vation in whicn you don't have a good basis 
for a hearinz, in which you would be represented and in 
which there would be dialogue, rather than just a chance 
to syeak your piece, so to speak. 


After you discussed it with Mr. Freeman, did you go back 


to the Board and say you would appreciate a hearing where 


—.. 
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you could be represented and have this dialogue? 
There had already been -- the statement already had been 
made that it wouldn't be a hearing. There was a -- 

you have minutes there of a Board meeting in which it 

was specified that this wouldn't be a hearing. 

Did you ask them to change their minds? 

Of course not. 

Why not? 

Because the Board had supported -- for three good reasons; 
number one, the Board had supported the original suspen- 
sion and, secondly, in my many years as a minister [ had 
enough knowledge of life and experience, and Beard 
members after a long hard Board meeting like that, there 
was no place within the realm of human logic which would 
lead me to think there would be a radical change in 
sympathies. So there would be no functional reason for | 
hearing a -- in a legitimate hearing -- Something they 
had made up their minds about, and in a situation in 
which they had never asked me in the beginning what 
happened, and had supported, you know, a travesty of my 
rights. 

Now, they had asked you -- : 

They said they would be glad to let me come and speak. 
They would have been glad to let anyone come and speak. 


They would have been willing to accept anyone as long as 


21 


| 
22 ious COURT: 


MR, TREININ: 
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the person Nad no power or leverage. 


1Q. You don't know how the Board would have reacted, do you? 
You didn't give them a chance, did you? 

A. T belie ve I did. 

iQ. By refusing to meet with them, is that your definition of 


giving them a chance? 


A. They already had their chance. 

\|Q. when? 

a. When my rights were taken away and they suprorted that. 
|e. When you -- 

|THE COURT: Excuse me, Mr. Treinin. Unless I 


completely missed your point here, I 


think that whether or not Mr. James went 


to the meeting or didn't go to the meeting; 
| 


that is all in the past. 


Yes, but it showed that there was an 


attempt to conciliate and to meet and talk 


this thing out, and it was refused by 
Mr. James. 

It isesn't show I made the request 
for the meeting. 

Mr. James, just a minute. If I am 
not mistaken, this was all before Mr. 


Nyquist and all in the previous motion 


* before Judge Burke and before the Second 


| 


| 


| 
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| Circuit? 
|| MR. TREININ: That is right. 
| 
THE COURT: It may show his attitude after 


wearing the armband. Continue, Mr. 


Treinin. 


(Thereupon a document was marked 


Defendant's Exhibit 4 for identification.) 


Now, we had discussed the joint code of ethics. Are you 
familiar with Exhibit 4, Mr. James? 

This code of ethics, I would -- no. I was asked to serve 
as chairman of the committee on ethics in the first | 
school in which I taught. I know that National Educational 
Association Teachers Code of Ethics, this is probably | 
similar. I'm aware of the tone of it, I'm sure, 

Do you remember we discussed it at the time of the 
examination before trial? 

Yes, I do. 

Were you aware of the statement in that joint code that 
it is the prerogative of the Board to determine the final 


policy of the school? 


I'm aware of it now. 


And that -- 
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| 
| mr. NEUBORNE : For the record, I really must inter- 


pose an objection. This is the very code 


| that was discussed in the Second Circuit 
| a 
and discussed by Commissioner Nyquist. | 


| 


| THE COURT: Is this the deposition now in evidence ? 
| | 
| MR, TREININ: yes. | 
|| THE COURT: Number one, he said he is not familiar 


| 


with this code, he's familiar with others.| 


|| MR, TREININ: I'm willing to rest on the deposition 


| 
| 


in that regard, your Honor. 


THE COURT: If there is some important questions 


; 
| 
| 
| 
| 


that you want to bring out, do so. I 


i} don't mean to cut you off. 


' 

{ 

| py MR. TREININ: 
| @- Are you familiar with the paragraph in the joint code 
which reads as follows: "The teacher and the School 


Board recognize their obligation to develop growing 


appreciation and understanding of the principals of 


democracy. They refrain from using the school to promote 


\ personal views on religion, race or partisan politics."? 


| A. Yes, I'm familiar with that. 
le Do you agree with it? 
| A. Yes. 


Q. You told us that you recognized the fact that the wearing | 


| 


15 
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of the armband had political implications to some of 


your students, did you not? 


THE COURT: 


BY MR, TREININ: 
Q. Now, you wanted 


children? 


THE COURT: 


MR. TREININ: 


THE COURT: 


I have heard the prior testimony. 
I have heard the statement of the code, 
and Mr. Jamest response. As far as what 
went on before, about what the political 
implications were, we have the answer to 


that. Next question, please. 


the armband to have an impact on the 


You have asked that question a 
number of ways on different occasions. 
He explained it at different times. I 
think the overall conclusion that the 
Court would reach is that yes, he did, 
keeping in mind his religious beliefs. 

May I ask two more questions? 


Mr. Treinin, you may continue. I'm 


not saying that to cut you off. It seems 


that that has already been asked. 


(Thereupon documents were marked 


Defendants! Exhibits 5 and o for 


to 


THE COURT: 


|| MR. NEUBORNE: 


i COURT: 


‘ 


| BY MR. TREININ: 
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identification. ) 


Are you going to nave any additional 
witnesses tomorrow, Mr, Neuborne? 

No, your Honor. The only expert the | 
plaintiff will call, his deposition has 
already been taken pursuant to Rule 32, 
with Mr. Treinin present, and subject to Bt 
I think his testimony isn't relevant, but 
if the Court feels the testimony is 


necessary, I will submit that as my 


rebuttal case. 


Mr. Treinin, do you have some 
additional witnesses tomorrow? 

Oh, yes. 

Mr. James will be back tomorrow? 

Yes. I was hoping I could have a 
chance to go into the question of damage 
tomorrow. 


Yes, surely. Why don't you ask about| 


these papers? 


Before the Commissioner did you submit a reply to the 


School Board's 


answer, which I now show you as Exhibit 5 
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| 
| for identification? 
A. Yes, I guess so. It seems to be obvious. 
Q. And did you in that Paragraph 10 -- 
| MR, NEUBORNE: May I have a voir dire on that? 
THE COURT: Yes. 
| MR. NEUBORNE : Before he begins to read from it? 
| THE COURT: Yes. 


PRELIMINARY EXAMINATION BY MR, NEUBORNE: 


Q. Will you review the reply for a minute and see whether 
you signed it? Is that your signature at the foot of 


that document? 


A. No. 
| Q. Ts that the signature of the attorney who represented you 
| A. Yes. It is not my signature. 
| Q. Was this paper drawn by your attorney? 

A. That is right. 
| THE COURT: I will permit him to read the para- 
graph. I will take it all into consider- 
ation. 
| MR. NEUBORNE: Thank you. 
\ 
| BY MR, TREININ: 

Q. "Paragraph 10: The Petitioner denies"-- you were the 


petitioner in that case, correct? 
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Yes. 
"__denies that the ~ titioner was dismissed in accurdance | 
with Section 3013 of the Education Law, and alleges that 
any dismissal of the Petitioner was in violation of the 
Constitution of the United Sttes and of the Education Law 


of the State of New York; denies that the issues raised 


by the Petitioner are or ever were moot and academic, 


and affirmatively alleges that the Petitioner -- " I'm 
sorry, may I withdraw that? I wanted to read from | 
Paragraph 12. I beg the Court's indulgence. 


Don't you want to read that paragraph? 


| 
|| MR. TREININ: If you wish, 


BY MR. TREININ: 


| @. 


"Alleges the Petitioner and each one of his colleagues, 
and each and every one of his students is now suffering, 
and from the moment of the barring of Petitioner from | 
Respondent's school has suffered and continues to suffer 
irreparable injury in that the academic freedom and the 
rights of expression and free association guarantee by the | 
Constitution of the United States and the State of New 
York were denied to them and each of them." And the 


Commissioner disagreed with you in that respect, is that 


right? 


Yes. 


wu 
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|| Q. And in Paragraph 12: "That Petitioner admits and alleges 
that the wearing of the armband by Petitioner was a 


Symbol of an opinion by Petitioner, and was intended to 


convey, to all who cared to observe, the opinion and 


| association of Petitioner with respect to the acts of 


the Administration of the Government of the United States 
and its conduct of the war in Viet Nam, but denies each | 
and every allegation in Paragraph 12 of the answer, 
including but not limited to the allegation that the 
wearing of the armband was partisan politics," and so 
| forth. That was written in your behalf and filed in 


papers in your case? 


| A. Yes. 


ig COURT: It is clear it was. 


BY MR. TREININ: 
|} Q. Also whether or not you submitted an affidavit in this | 
| action -- well, it was not signed by you, it was signed 
| 


by the notary on the blank date of September 1971. 


| MR, NEUBORNE: May I see it for a moment? 
| MR. TREININ: It is part of the papers in the 
i 

record, Mr. Neuborr, 


THE COURT: {Is this before -- 


MR, TREININ: Before this Court. 


THE COURT: -- before the Commissioner? 


9 


|| MR, TREININ: 


MR, NEUBORNE: 


| BY MR, TREININ: 


Mr. Treinin. 


} 
! 
MR, TREININ: 
\ 


yg COURT: 


| 

\ From Paragraph 4: "As a pacifist and a Quaker, my concern 

| over the loss of life in Viet Nam was not traceable merely) 
i to a political disagreement with our nation's policy, 

but stemmed from my religious aversion to war in any 
form." Did you submit that in this action? 


A. I didn't submit it. I don't understand legal language, 


iQ, Wasn't this signed by you in the original action? 
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Not before the Commissioner, but 
before this Court. 

This is the affidavit Mr. James made 
to the District Court. 

Do you want to read it? 


No, just one slight bit. 


You want to read one part, okay. 


| 


| 
| 


All right. It is clearly admitted 
4t was signed by him, Mr. Treinin, and I 
will consider that as part of the cross 
examination. 

May I offer both exhibits in evidence? 

If that is part of the affidavit in 


this case, it is here, it may be referred 


to. 


493a 


3 177, 
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1 || MR. TREININ: And t:2 other one before the 


to 


Commissioner, may I offer that? 


3 || THE COURT: That may be marked in evidence. 


(Thereupon Defendants! Exhibit 5 


uw 


6 |i previously marked for identificaticn, was 


~ 


received and marked in evidence. ) 


8 

9 || MR, NEUBORNE: I don't want to quibble about the 

10 ! business before the Commissioner, as long 
11 || as the Court understands that was material 
12 | submitted by an attorney, signed by an 

13 attorney, which Mr. James didn't necessarily 
14 read or have any opportunity -- 

15 | THE COURT: I understand. We will ta.e a break 
16 | now until tomorrow, Mr. Treinin. I know | 
7 | you are here from some distance. I don't | 
18 know how long you will be tomorrow. Now, 
19 | this other man that you talked about, you 
20 said he can't be here tomorrow? | 
91 || MR. TREININ: I hope to have him here tomorrow 

29 night, he will be ready for testimony 

23 the first thing Thursday morning. 


THE COURT: I have to plan -- I've promised some 


24 
25 people time on Thursday -- but how long 


10 


11 


| 
THE COURT: 


oe, TREININ: 
| 


THE COURT: 
MR 


THEININ: 


MR, NEUBORNE: 
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will he be, do you expect? 
My best estimate is perhaps not over 
an hour. 
All rig.t. As far as your witnesses 


tomorrow, how long do you expect they 


will be? 

Not more than an hour and a half, 
maybe two. 

All right. 

That is my man from the Education 
Department. Now, are we going to read 


into the record Dr. Clark's testimony? 


My position is going to be, with 
respect to the expert witnesses, tt.at I 
would like to hear them before there is 
even a question of admissibility or 
relevance. 

We have a question as to the burden 
of proof, upon which our Court of Appeals | 


has spoken very recently, which I would 


like to submit to his Honor, 


Mr. Treinin, do you have any doubt 
that the burden of proof lies on you, 


under the James decision, to establish 


justification. 


on the plaintiff. 


495a | 
} j 
: 1 | THE COURT: Which Court of Appeals? | 
2 er, TREININ: The Court of Appeals of the State | 
3 of New York and citing the Roth case, | 
\| | 
4 | by the way. 
ye COURT: I will consider it. I would thirk 
6 | that we have law made in this particular 
7 | case, tailor made in this case, and it | 
x would seem here from the reading of that | 
9 ! decision that the burden is upon the 
10 | Board. | 
11 | MR. TREININ: Since then, of course, Roth has necn | 
12 | decided, and within the last two weeks 
_ 
13 | the Court of Appeals of our state has had | 
14 | a similar case before it. 
15 as COURT: You get the cases out. 
16 | MR, TREININ: I have it. | 
17 | THE COURT: T will consider sat. Now, if it — 
18 | help you, we can begin tomorrow at 9:30. | 
19 || MR, TREININ: Anything your Honor says. | 
- MR, MEUBORNE: Your Honor, we are finished. All we 
21 | have to do is hand up one deposition by 
29 stipulation, Mr. Pillard had to go to | 
23 California. 
i “4 || MR, TREININ: I have additional cross examination | 
: 


6 


|| THE COURT: 


| MR. TREININ: 
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9:30. 


Thank you, your Honor. 


(Thereupon the Court was in recess. ) 
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| WESTERN DISTRICT OF NEW YORK 
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CIVIL ACTION 
NO, 1971-164 


CIVIL ACTION 
NO. 1974-175 


Proceedings held before the Hon. John ‘1. 


United States 


|| Court House, Buffalo, New York, resuming on July 10, 1974. 


! 
| APPEARANCES: BURT NEUBORNE, Esq., Attovney for the 


HARRY TREININ, Esq., Attorney for Defendants. 


|| THE COURT: 


| 
| MR. TREININ: 


|MR, NEUBORNE: 


| THE COURT: 
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Good morning, gentlemen. 

Good morning, your Honor. 

Good morning, sir. 

This morning we are all saddened to 
note the death of former Chief Justice 
Earl Warren. I think to those of us who 
practice law, certainly he was an exemplar 
of what a judge ought to be, a man who | 
approached problems with reason and | 
compassion and patience, and always looked 
for a solution to the problems by contin- 
uing to have thoughtful discourse with 
his fellow justices. 

At the same time, I must add, as more 
of a personal note, that yesterday we here| 


in the Buffalo area were informed of the 


death of State Supreme Court Justice 


| 


Thomas Ryan who, as far as this Court is 
concerned, has been around for many, many 
years. He, in a local and a particular 


way, it appeared to me, seemed to stand 


for the principles that Justice Warren did 


before being a judge, he practiced law in 


to 


MR, NEUBORNE: 
MR, TREININ: 
THE COURT: 


MR, TREININ: 
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the area and was held in high regard by 
all of the attorneys who practiced before 
him. Before going into the State Service, 
he servéd as the Commissioner here for a 
time in this court, and his cooperation 
with the Federal court system was always 
one of understanding and dedication to 
the ideals which Justice Warren exempli- 
fied to such a high degree on a national 


scale. 


So that this Court is saddened by the 


passing on of bothad these excellent 
jurists, and we hope that the traditions 
and the principles that they stood for 


will be carried on by others. 


At this time are you going to continue 


with Mr. James' cross examination? 
I believe so, your Honor. 
Finish up on that first. 
Fine. 


With reference to the damages. 


6 


~) 
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|}C HAR LES JAMES, called as a witness on behalf of 
'| the plaintiff, and having previously duly affirmed, resumed 


and testified further as follows: 


CROSS EXAMINATION BY MR, TREININ: (Continued ) 


Mr. James, you applied to various school districts for 
employment after your suspension by the defendant 
district? 

That is correct. 

And to how many school districts did you apply, approxi- 
mately ? 

Probably ten. 

And did you apply on the college level at all? 

Yes. 

Did you apply to the Keuka College which is in our 
vicinity? 

No. 

Eisenhower College? 

No. 

Hobart College? 

No. 

What used to be the female counterpart of Hobart, is 


e 
that Smith? 


~ don't know. I applied to the schools that I read 


edvertisements of for employment. 


50la 


Did you apply to Smith College? 

No. 

Cornell? 

I can't remember whether I applied to Cornell or not. 
Those colleges are all in our vicinity, are they not? 
Yes. I responded to advertisements, 

You looked for the advertisements, you didn't actively 
solicit employment in other institutions in our area? 

I applied to a number of colleges, but I didn't select 
my college employment on the basis of location. I 
selected my college applica ns -- in that gheaf of 
letters you will see many of those applications, and in 
many cases there were also interviews and long distance 
telephone calls, which don't show up jn the letters, 
Did you apply for employment as an English teacher in 
the high schools on the basis of location? 

At the beginning, yes. 

Why did you use one standard in applying to golleges 
and another standard in applying to high schagols? 

That is -- I think that is obvious. 


Tell us why? 


Because to stay within the field that [ was accustomed to 


and to stay in the area on the high aqhool level is quite 
simple. Colleges, I sought out people I knew in places 


like Haverford -- 


| 
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is that in Pennsylvania? 

Yes, or at scrools that I had been associated with or 
knew people who were employed there because, as you know, 
we have been through a period in which teachers were in 
a dearth, now we are in the oprosite, where they are 
doing away with the teaching positions and reducing the 
size of English departments, so one wastes a lot of time 
if they just make out random applications, plus the fact 
that when we make out a resume, you have to go to the 
public library and pay ten cents a page for all the 
covering material and letters of recommendation. The 
average resume costs between $3 and $4 to duplicate the 
material. 

So that you theoretically were willing to travel for a 


college job but not for an English high school job, is 


that correct? 


I don't know -- 


THE COURT: Excuse me, Mr. Treinin, before you 


go further, Mr. James, will you explain 


to the Court -- I know that you have 


Gegrees and certification, but do you have 


any advanced degrees, do you have a Masters 


degree? 


beyond my Bachelors before I ever sought 


(THE WITNESS: Yes. I also had eighty-five hours 
| 
| 


| 


| THE COURT: 


|| THE WITNESS: 


THE COURT: 


THE WITNESS: 


THE COURT: 
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to pull anything together for my Masters, 


and I had a few friends who knew that I 


did well in philosophy, as well as Englisn 


and I tried to use that as a tool to get 
in the philosophy positions, as well as 
Englisn positions. 

You say you have eighty-five hours 
beyond the regular college studies, what 
field is that in? 

Primarily English, pnilosophy and 
theology. 

I know you related the schools that 
you attended before, but can you tell us 
what schools did you obtain or carry on 
your advanced studies? 


The graduate work was done at the 


} 
State University College at Oneonta, which 


is part of the State University of New 
York, and at Colgate Rochester Divinity 
School, and at Elmira College. That is 
all I can think of. 

You said before you pulled tt all 
together, did you eventually get an 


advanced degree? 


IT got a Masters degree. 


3 


| 


| 
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|| THE 
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COURT: In what field was that? | 
WITNESS: In English, English education. 
COURT: Did you ever proceed further to get 


a doctorate in any field? 


WITNESS: No. 


COURT: Go ahead, Mr. Treinin. 


|| BY MR, TREININ: 


Now, under the circumstances, with your qualifications 
along those lines, why didn't you apply to the colleges 
that I have named, which are in our locality? 

The answer isn't any different than it was before, that 
I only had so much time, twenty-four hours a day, and I 
applied to those places that were asking for help, and 

to thuse places that I had some contact with friends. 
Now, on June 2end or 23rd of a few years ago, our area 
was struck by a horrible catastrophe, which is now called 


X, the flood, and as a result of that, there was a giant 


rehabilitation program by the Government, and hundreds | 
of jobs were open; did you apply for any of those jobs? 

I would have to look at the record of my employment, 
I did voluntary work at that time. I abhorred the idea 


of people running out, making $10 an hour while people 


were suffering, and Neva and I closed the house and went 


down to Broadway Junior High School in Elmira and worked 


to 


20 


\| Q. Now -- 

I a. Let me finish, Mr. Treinin. 

||. Yes. 

| A. When it got so that the flood situation was under control 
! in Elmira, we began to have too many chiefs and not 

| enough braves, and then we went to Corning and did 

} voluntary work in the school up above Sterling Street 

| there. 

a After the dire emergency ended, there were many Government 
| al programs set in motion, requiring the employment of 

\ 

| experienced and able people, did you apply for any of 
those positions? 

|| A What programs? I want to know specific examples. 

a Such as the small business program, such as the expanded 
welfare programs. 

la. I know there were a lot of people seeking construction 

} work after the flood -- 

| He COURT: Now, excuse me, Mr. Treinin and 

| Mr. Neuborne, in some of the cases I have 
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in the cafeteria nearly around the clock for the first 


few days, until our energies were gone. 


here in Federal court in some areas of 
the law, for example, a man is injured in 


an automobile accident, in which the 


Court follows the State rules on mitigation, 


| 
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the person is obliged to attempt to 


mitigate damages. In other areas, for 
example, under the Federal Employers 
Liability Act, there are instances, with- | 
out dealing with all of the exceptions 
and so forth, where a man is not obliged. | 
To give you one example, if he is fired 
by a railroad, he is not obliged to 
mitigate his damages, and the railroad 
must pay him back all lost wages. Now, is| 
there such an obligation under the law 
here? 

My understanding is in 1983 cases 
there is no obligation to mitigate. 
However, if any sums are earned, they are | 


to be applied in mitigation. However, for| 


the purposes of this hearing, we intro- 


duced thirty some oo letters of applica- 

tions that Mr. James put in. He would neet 
the mitigation standard. He isn't obliged| 
to meet the mitigation standard, but for | 
the purposes of the hearing we introduced 


evidence that in fact he bent over back- 


wards to meet the mitigation standards. 


The other thing, Mr. Treinin, you are 


I 
MR, NEUBORNE: If you like, this is Plaintiff's 


| BY MR, TREININ: | 
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talking about a lot of colleges. I think 
that it would be your burden to show that 
there were openings because I think, not 
that it is a subject of proof, but in many 
areas of teaching it is difficult to get 
positions. A man with a Masters degree | 
only may have a great deal of difficulty | 
in getting hired at Cornell or Hobart or 
other schools. He may be able to get a 
position at a community college and he 
may not. So that I will permit the cross 
examination, but I wanted you to understa 
how I look at the law and how I look at 
the fact position which may be of aid to 


you in conducting your inquiry. 


Exhibit 4, which is the employment letters 


You might find them helpful. 


Now, yesterday, do you remember you were asked to mark 
Exhibit 6, Mr. James? 
Right. 


Now, you made certain earnings; for instar..e, the first 


one at Corning Community College, you have 4t marked 
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1 | night and summer school only? 


2 || A. That is correct. 

3 || Q. Do you remember how much you earned as a night school 

a] veacher and how much you earned us a summer school 

5 | teacher? The total 1s $3,075. | 
6 || A. Night and summer -- no, if you have the figures, I would | 


~ 


i| be glad -- oh, I have $3,075, I have that figure. It is 


8 | not the same thing. It is a rough copy. 
9 || MR. NEUBORNE: Your Honor, I think that there may 

10 | be a misunderstanding between the witness | 
ll and Mr. Treinin. | 
12 || MR, TREININ: I think there 1s. | 

Hy 

13 | MR, NEUBORNE: I didn't understand the question | 
14 } either. | 
15 || THE WITNESS: Am I supposed to answer? | 
16 | MR, NEUBORNE: Mr. Treinin wants you to break down 

17 || the $3,075, as to how much you earned in | 
18 connection with summer school and how much 
19 | you earned in connection with night school). 
20 | THE WITNESS: I wouldn't have the slightest idea 

21 | of a breakdown, | 
22 } | 


23 || BY MR, TREININ: 
a |e The night school was conducted in hours that you wouldn't 


| 
| | 
o5 | be working under any circumstances at Addison? 
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se 1 ll a. That is correct. 
2 || Q. However, when did the summer school start? | 
3 || A. Well, at Corrirg Community College they have a mini 
4 | session and then they have two summer sessions, and like 


nae now, I have just finished teaching a special course for 
I Head Start Teachers. 

71a Let's talk about 1970. 

8 || A. I'm just saying it was a Maverick course they set up so 


9 that I could teach it. 


10 || Q. You set down in your statement, Exhibit 6, that it 
11 | started in June of 1970, is that correct? | 
12 ] THE COURT: Mr. James, rather than giving other | 
13 | examples, can you answer the question | 
14 | which is asked? Mr. Treinin is asking | 
15 about 1970. Try to answer, If you can't | 
16 | answer -- | 
17 | THE WITNESS: Well, the problem is that the | 
18 Continuing Education Department has both | 
19 | a basic stipulated program -- a program | 
20 | which opens with a mini session, which is | 
21 | a matter of aboutthree weeks, then they 

22 || have two approximately six to eight week | 
23 | sessions, and if the paper says it starte 

24 | in June, then probably the first class 
a 


| started about the last week in June. 
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|| BY MR, TREININ: 


ad 


If I received a note from the secretary of the Division 
* Continuing Educecion that it started June 10, 1970, 

would you accept that? 

Sure. 

All right. Are you aware of the fact that in June of 

1970, the Addison school term ended on June 19th? 

If you say itdid, I am sure it did. 

So that if you were werking you couldn't have accepted 

the Corning Community job? 

That is true. 

Likewise, further down the list, in 1971 you worked for 

Corning Community College between January 1971 and 

December 1971, night and summer school only it says. 

Mir2 doesn't read the same way. This is just a scratch 

copy, I would have to see that to know what you are 

talking about. 

Now, in that case, can you tell us how the $3,465 is 

divided between earnings for night school and summer 

school employme.t? 

No. I'm sure the college could supply the information, 

but I don't remember. 

Here is a copy. 


Okay. 


© a a ee aaw AAALZ ann arhnni semester, 


nN 
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teach only night school at Corning Community? 

No, there were some -- this should show it, you got a 
check copy, I haven't. Under 1970 you have $660 -- 

We are not talking about that at all. We are talking 
about the 1971 employment at Corning Community College 
for which you show earnings of $3,465. 

Okay, I'm with you. Apparently not. 

Are you aware that the summer session at Corning Community| 
College started on June 8th in 1971? 

I am now, yes. 

And that the Addison semester was completed on June 2list 
to June 24th for the Regents exams, so if you worked at 
Addison you couldn't have taken that job either, is that 
right? 

That is true. 

Now, turning the page, Mr. James, on the earnings in 


1972 at Corning Community College -- are you having some 


difficulty? 


No, I'm okay. | 
This also shows the earnings were for night ~~“ summer | 
school, can you allocate what was earned for each job? | 
No, I would have to go back through the contre7%ts. 
Did you work in summer school when your employment ended 


in June of 1972? 


Ask that question again. [I'm not sure -- 
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Your exhibit shows that your work for the college was 
completed in June of '72. Are you sure you worked in | 
summer school that year? 
I would have to look at my contracts. I don't memorize 


when I work. I wait for them to say they want me -- | 


In any event, would you accept the fact that the Corning 
Community summer session started on June 6, 1972? 

sure, 

And that the Addison School System closed its semester 
on June 23, 1972? 

Yes. 


| 

| 

| 
Now, you mentioned that there was considerable unemployment 

| 


in the scholastic field, and certainly as far as the | 

English teachers are concerned? 

Definitely, yes. 

That was true in 1970? 

I'm sure it was tightening up by then. 

So there is a surplus countrywide in the English department, 

as far as the supply of teachers is concerned? | 

Yes, I would think so. 

As a matter of fact, the situation is aggravated by the 
| 

reverse trend in our population growth? 

Yes, true. | 


Now, those factors certainly contributed to the situation 


that you could not find a job during this period, is that 


or 


| 


} 


1 
| 
i} 
+} 
| 
1} 


| 


|| MR, NEUBORNE: 


|| THE COURT: 


|| MR, TREININ: 


|| THE COURT: 


MR. NEUBORNE: 


| Q- 


Corning Community College summer session, 


Your Honor, I don't wish to curtail 


Mr. Treinin's cross examination, but under| 


no view of the law of mitigation of 


damages could that be a relevant criteria, 


Mr. Treinin, you are asking him to 
be an expert on economics and education 
and -- 

I will withdraw the question, your 
Honor. That is all I have, sir. Thank 
you. 

Mr. Neuborne? 


Very brief redirect, your Honor. 


REDIRECT EXAMINATION BY MR, NEUBORNE: 
Just a few questions, Mr. Jaies. You were attempting to 


I think, for Mr. Treinin the structure of the 


session that runs from the opening to the close or is 
it divided into segments? 

Divided into segments. 

Would ycu explain what the segments are? 


They have a breakdown of sessions, it varies; usually the 


school, so that somebody who is working, can work haif the 


Is it a single 


' 


sessions are either six or eight weeks long in the summer 


to 


qu 
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summer at that profession or their job and come in the 
second half of the summer or vice versa, 

What about the mini session you mentioned. When does 
that start? 

I got thinking before about that, and I'm not sure 
whether the mini session is at the beginning of the 
summer or is something they squeeze in at Christmastime. 
No, they have a mini session in the summer, I'm sure they 
do. 

And that mini session begins on the date tr’t Mr. -- 
well, strike that. Just one other question for you. 

Mr. Treinin mentioned the series of alternatives that 
Mr. Brown put to you on the last -- on December lcth, 

on that last conversation you had with him, did everyone 
of those alternatives require you to remove the armband 
that day? 

There was no option, as far as wearing the armband was 
concerned. 

He never suggested to you that you could continue to 
wear the armband and litigate the matter or find out the 


legality of the situation? 


MR. NSUBORNE: I have no further questions. 
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1 || RECROSS EXAMINATION BY MR. TREININ: 
2 | Q. Did you make any counter-proposals to Mr. Brown? 
3 | A. You mean the second time? 
4 Q. Yes. 
5 | A. No. 
6 MR, TREININ: That is all. 
7 | MR. NEUBORNE: That is all, your Honor. 
8 THE COURT: All right. Thank you, Mr. James. 
9 | - | 
10 (Witness excused, ) 
il 
12 } THE COURT: All right. Do you have anything 
is 13 else in the Plaintiff's case? Are there 
14 | any exhibits or records of other proceed- 
- ings, anything like that? 
16 | wR. NEUBORNE : I don't think so. It wouldn't be 
17 | proper for me to introduce the Second 
18 | Circuit opinion? | 
19 | THE COURT: That is part of the record. 
20 MR. NEUBORNE: I can't think of anything. ‘he only | 
21 other item the plaintiff would offer at 
92 this time, Mr. Pillard, one of the named 
23 | defendants in this case, had to go to 
- | 


| 
24 | California on personal business, and both 
| 


Mr. Treinin and I agreed, if it was all 


ut 


'| THE COURT: 


|| MR, TREININ: 


|| THE COURT: 


|| THE COURT: 
~y 


|| MR, TREININ: 


i} 
| THE COURT: 
MR, TREININ: 
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right with the Court, that we would use 
Mr. Pillard's deposition in lieu of his 
testimony. I would have called him 
pursuant to Rule 43 if he were here. At 
this time, with the Court's permission, 
I would like to hand up his deposition, 
and I understand with Mr. Treinin's 
consent. 

Do you agree? 

Yes, that was our agreement, your 
Honor. 

Mark it. It will be considered as 


part of the record. 


(Thereupon Plaintiff's Exhibit 8, 


previously marked for identification, was 


received and marked in evidence. ) 


I understand you have closed? 


Yes, sir. At this time the Plaintiff 


rests with, of course, the understanding 
that at the appropriate time rebuttal 


witnesses may be called. 


Mr. Treinin, are you ready to proceedP 


Yes. May I, for the record, make a 


| THE COURT: 


MR, NEUBORNE: 
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motion to dismiss on the grounds that the 
plaintiff has failed to prove the complaint-- 
the allegations of his complaint or the 
cause of action alleged in the complaint 
or any cause of action, and I ask it be 
dismissed on those grounds. 

I will deny your motion. 

I remember there is one motio: [ 


should make at the close of my case, that 


is, that the damage clause in the ain 
requesting damages of $25,000, under my 


calculations now, plaintiff's aseuuile 


of course, the back wages plus the 
undifferentiated compensatory damages 
which are in the case now would, in the 
plaintiff's opinion, justify recovery in 
excess of $25,000 and, accordingly, under 
Rule 50 and the practice in the Second 
Circuit, as I understand it, the plaintiff 
requests at the end of the plaintiff's 
case to conform the pleadings to the 
proof, and to increase the damage request 
from $25,000 to $35,000, and at the 


appropriate time, if the Court wisnes, I 


will submit legal memorandum on the point, 


~ 


to 


co 
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IT understand tnat to be the normal practic 


|| MR. TREININ: May I ente:* my onjection? 


THE COURT: You object. I grant your motion to 


increase the addendum clause, that is 


permitted. So ordered, 


A RD * BROWN, called as a witness on behalf of 


'| the defendants, and being first duly sworn, testified as 


| follows: 


Q. 


| A. 


DIRECT EXAMINATION BY MR, TREININ: 


Mr. Brown, you ar. one of the defendants in this action? 
Yes, I am. 

And where do you reside? 

I reside in Addison, New York. 


And will you kindly give us your educational background? 


I have a Bachelors Degree from Skidmore College; a Masters| 


Degree from Syracuse University, and I have done addition-| 


al graduate work at both Syracuse University and the 

State University College at Albany. 

Will you give us the nature of your educational employment 
during your career? 

During my career I spent two years as a high school 


mathematics teacher, approximately four years as a vice- 


e. 


! 
| 


| 
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principal, five years as a high school principal, 
going on ten years as a district principal. 
When were you first employed at Addison? 

It would be August 1955. 

That makes it about nineteen years ago? 

That is correct. 

In what capacity? 

I was hired as a vice-principal. 

And how long were you a vice-principal? 

appr vximately four years. 

After that what position did you attain? 
High school principal. 

How jong did you have that position? 

Five years, 

And after that what position did you attain? 


District principal. 


and 


And when were you appointed as district principal? 


This will be -- I will be completing my tenth year as 


district principal. 


You have been in Addison a total of nineteen years? 


That is correct. 

This district has how many faculty? 
One hundred. 

Approximately? 


Approximately. 


ou 
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And how many students? 

Approximately nineteen hundred. 

Generally, what is the population range of the district 
that the school covers? 

I would say in the neighborhood of forty-five hundred to 
five thousand. 

Now, to get ourselves to November 14, 1969, when was 
your attention first called to the so-called armband 
incident? 

It was in the early hours of the morning, sometime after 
8:00 o'clock. 

By whom? 

It was called to my attention by Mr. Pillard, the high 
school principel. 

And what did Mr. Pillard say to you? 

He reported to me that Mr. James had appeared at the 
school wearing an armband, and asked what he should do, 
if anything. 

And what did you tell him? 

I asked him to -- told him to call him to the office and 
to ask him to remove it. 

When you say “call him to the office", you mean Mr. 
Pillard's office? 

That is correct. 


And to your knowledge did that happen? 


205 
| 52la 
| 
1 * Yes. 
2 11Q. And what was the next you knew about this situation? 
3 | A. Mr. Pillard reported to me that Mr. James had refused to 
4 remove the armband and that he would be reporting to 
5 my office. 
silo. Mr. James would be reporting? 
7 la. Mr. James would be reporting. 
8 || Q. About what time did Mr. James come to your office, your 
9 | best recollection? 
10 la. We have had some trouble with time, and it is in the 
11 | record, and I -- 
12 || Q. Do you have any memos that might refresh your recollection? 
13 || A. Yes, I do. I'm not sure that it's in this. 


14 ||MR. NEUBORNE: 


15 WITNESS : 


17 ||MR. NEUBORNE: 
| 


19 || THE COURT: 


| THE WITNESS: 
} 


23 
2” || THE COURT: 
25 


Could we mark that for Laenti fication? 

I'm not at all sure it's in here. 
No, I'm sorry, the time isn't here. 

I would like whatever he looked at 
marked for identification. 


Mark it just for identification. 


By the way, what is that, Mr. Brown, that 
you had there, the folder? 

This is a folder with some materials 
which I felt were pertinent. 

Mr. Walsh, would you mark that just 


for identification? 


MR. 


| THE 


Q. 


COURT: 


TREININ: 


COURT: 


WITNESS: 


TREININ: 


COURT: 


WITNESS: 
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(Thereupon folder referred to was 
marked Defendant's Exhibit 7 for 


identification. ) 


You are searching for the time of 
day? 

We wanted something more accurate. 
I don't think it is that important. 

It wouldn't seem to be to we. The 


first thing in the morning, I suppose? 


I have trouble, you know. There has | 


been discussions of these times and each 


person has a little different interpreta- 


tion. 
It isn't that essential. 
Early in the morning? 


Right. 


Finally Mr. James came to your office? 


Yes. 


: MR, TREININ: 
| 


Was there anyone else present? 


No. 


And would you tell us what took place? 


Mr. James and I discussed the wearing of the armban¢c, his 


i 
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reasons, ana my attitude toward the appropriateness of 


wearing the armband. 


What did he say as to his reason for wearing the armband”? 


He indicated that it was to demonstrate his opposition 
to killing. He went into some detail explaining his 
attendance at a Quaker Meeting, this type of background, 
to his wearing the armband. 

And did you explain your attitude? 

Yes, I did. 

What was the explanation that you gave? 

I pointed out that I felt that the impact of his wearing 
an armband had political connotations, and I felt that 
his wearing this was contrary to the teachers code of 
ethics, I felt that it would be disruptive to the 
educational process, and it might lead to further dis- 
ruption and divisiveness among the teachers. 

What was his reply to that? 

Well, he felt that -- he explained that he had not 
discussed this with the pupils, he did not agree it was 
unethical behavior. 

Now, in taking the av.*itude you did, what did you base 
it on? 

Well, I based it on the professional code of ethics and 
my understanding of the policies of the State Kfuucation 


Department in regard to the treatment of controversial 


' 
| 


Ve 
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issues in the school, 

Now, was your attit. % based in any part on whether you 
agreed or disagreed with Mr. Jamest philosophy? 

No, it wasn't. 

Was your attitude based solely on your role as the 
principal of the high school? 

Yes, it was. 

And on your role as the man in charge of the education 
of the children in that high school? 

Yes. 

And were you prompted only by those considerations? 
Yes. 

And the question of agreeing or disagreeing with Mr. 
James philosophy, did that have any part to do with it? 
No, it didn't. In fact, I didn't discuss my part“cular 
point of view in regard to the moratorium. 

How long did this meeting last? 

In the neighborhood of thirty minutes to forty-five 
minutes, 

Was there any argument between the two of you? 

No, I feel it was a low key conversation. 

Carried out in a gentlemanly manner? 

I believe so. 


Between gentlemen? 


at. o & > — =. -  - 


to 
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And you came to a -- you saw there was a disagreement 


that couldn't be solved? 
Yes. 
And what did you do? 


Well, I indicated to Mr. James that I felt that I was 


right in the position that I was taking; however, I would | 


need to seek legal counsel and counsel from the Board of 
Education; however, for the present that I would have to 
insist that he remove the armband. 

You realized that this was a situation that posed serious 
problems? 

That is correct. 

And did you indicate to Mr. James that you wanted further 
advice? 

Yes, I did, In fact, I explained to Mr. James at the 
time of suspension that if it turned out that I was 
incorrect in my interpretation of the policies and the 
ethics, that nis suspension would be with pay. 

As a matter of fact, ultimately he was paid for the day, 
wasn't he? 

Yes, he was. 

Then the next day the Boardhad a meeting? 

Yes. 

As a result of which the letter that was testified to 


was sent to Mr. James” 


~] 
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Yes. 

And Mr. James returned to teaching the next Monday? 
Yes. 

Were matters uneventful until the Monday of the second 
moratorium? 

Yes. 

Did you ever ike occasion to talk to Mr. James about the 
armband incident in the interim? 

I did not. 

Did he ever approach you? 

Regarding the armband? 

Yes. 

No. 

Did you have any business with him during that time that 
you recall? 

I recall no specific incident. I may very well have in 
the routine of school business had conversation with hin, 
I remember no specifics. 

Now, did there come a time when you received a communica- | 
tion, which is marked 2A? 

Yes. 

What is 2A? 

This is a letter from Thomas S. Davis who was the 
president of the Addison Teachers Association. The 
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the Board of Education, Addison Central School. 


Q. What does it say? 

MR. NEUBORNE: I object, your Honor, it is a hearsay 
letter not received in the ordinary course 
of business, written by someone else to 
someone else, and testified to by a third 
party. 

THE COURT: All right. I will overrule your 
objection and permit it. Go ahead. 

A. Yes. "At the regular meeting of the Addison Teachers 

Association on November 18, 1969, there was read from 
the floor and adopted by a majority vote of those present 


a resolution supporting the decisions and action of the 
Board of Education and the Administration of the Addison 
Central School concerning the unethical behavior of 

Mr. Charles James on the morning of November 14, 1969. 

A copy of that resolution 1s enclosed with this letter. 


The Board of Education and the Administration are to be 


BY MR, TREININ: : 
Q. Will you read the letter, please? 


congratulated on their early and efficient steps taken 
in the interest of the community to preserve order and 


protect the school from the malady which unchecked has 


immobilized schools of greater fame than Addison." 


528a 
! 
| Q. Accompanying that letter was there Exhibit e for 
identification? 
|| A. Yes. 
| Q. What is Exhibit 2? 
| MR. NEUBORNE : I have the same objection, your Honor} 
| HE COURT: This is what, the proceedings of the 
| & Teachers Association? 
| MR. TREININ: Yes, your Honor. 
| HE COURT: I will overrule the objection and 
| let it become part of the record. 
BY MR, TREININ: | 
Q. Would you read that? 
A. It is a resolution adopted by the Addison Teachers 
| Association, November 18, 1969. Do you want me to read 
| the contents? 
Q. Please, 
TYE COURT: Do you want him to read the whole 
thing? 
MR. TREININ: Unless the Court has any objection. 
| THE COURT: Is there some particular part you 
want to have him read? 
| MR. TREININ: Excuse me. 
| 


| 


| THE COURT: I was thinking about saving time. 


I suppose the easiest thing is to let 


23 


= 


MR, TREININ: It's only a single page. 


BY MR, TREININ: 
Q. 


| A. 
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him read the w. ole thing. I thought it 


was several pages. 


Read it, Mr. Brown. 


" Whereas the operation of the public school is regarded 


as essential to the preservation of liberty and as 
forming one of the first duties of a democratic govern- 
ment, the place assigned to 4t in the deliberate judgment 
of the American people being scarcely second to any, 

and whereas the implementation of public education has 
been delegated by the citizenry of each community to 
elected boards of education and their administrative 
representatives, be it therefore resolved that the 
Addison Teachers Association recognizes the Board of 
Education as the duly elected voice of this community, 
and the Administration it has chosen as a4 properly | 
constituted authority to direct education in its schools. 
It further recognizes the propriety and validity of 
decisions made safeguarding the school from partisan 
influences contrary to the basic philosophies of the 
community, the Board of Education, and the school. Inas- 


much as Mr. Charles James, secondary school English 


teacher, and member of the Addison Teachers Association, 


MR. TREININ: May I offer 2 and 2A in evidence, 


THE COURT: They will be marked in evidence. 

MR, NEUBORNE: Subject, of course, to the same 
objection 

THE COURT: Yes. 
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was involved in unethical activity on the morning of 
November 14, 1969, in the act of wearing a black armband 
in a public school, which act being an expression of 
personal political views, and inasmuch as the said Mr. 
James did on that occasion, and of his own volition, 
refuse to reply with the request of his administrator 
to remove his armband before entering his classroom, be | 
it further resolved that the Addison Teachers Association 
go on record as approving the action of the Addison 
Central School administ.wative staff and the Boarg of 
Education in their suspension of Mr. James from his 
teaching position. Copies of this resolution will be 
sent to the president of the Board of Education, the 


district principal and the press." 


your Honor? 


(Thereupon Defendants! Exhibit 2 and 


2A, previously marked for identification, 


were received and marked in evidence. ) 
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1 || BY MR, TREININ: 


2 |1Q. 
3 
4 
5 lA. 
6 |1Q. 
7 | Ae 
8 |Q. 
|} 
9 || A. 
10 || & 
\ 
11 4 
i2 
13 
14 | 
15 1} Q. 
| 
16 | A. 
17 Q. 
18 
| 
i9 |iA 
20 1Q 
1} 
21 |i A 
\ 
22 1 
| 
23 8 
24 A. 
25 }Q 


Going back to the first moratorium date, were there any 
black armbands in the school that you know of, other 
than Mr. meee 

There were some pupils who appeared with black armbands, 
Any teachers? 

Yes. 

How many? 

One. 

And what took place in reference to that teacher? 

The same directions were given to the principal of the 
school in which this teacher taught, that is, for the 
principal to ask the teacher to remove the armband and 
explain why we felt she should. 

And did she? 

And she did, she complied. 

Were there any signs in the school in reference to 
moratorium day? 

Yes, there were. 

What was the nature of the signs? 

There were some wordings in regard to -- made reference 
to the war and peace, and some vulgarities. 

Where were they? 

They were posted on some of the corridor walls. 


Now, during the interim between the first and second 


or 


~] 


| A. Oh, yes. 
|| @. Would you say there was extensive mention? 
la. Very extensive. 
| 
Q. In all the med.a? 
la Yes. 
la. Quite naturally, it was a major topic of conversation in 
the Village of Addison? 
| A. That is correct. 
| Q. And after -- weil, at that time after fourteen years 
| or so, is it fair to say that you knew your people? 
I a. I feel I do reasonably. 
Q. You talk to them? 
| A. Yes. 

Q. Would you say there was a division of opinion in the 
community in reference to Mr. James' action and the action 
of the Board? 

la. I believe. so. 

i| Q. Would you have any opinion as to where the majority 
| opinion was? 

| a. Very little. 

Si NEUBORNE: I object to it. 
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moratorium day, was there any mention in the press of 


this first incident? 


absolutely immaterial. 


| 
eo COURT: I will sustain the objection, 
| 


216 


ou 


| BY MR, TREININ: 


Q. 
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Now, we come to the second c.xratorium day, and what made 
you first aware of the fact that Mr. James was again 
wearing an armband? 

I was i: the high school principal's secretary's office 
and I saw Mr. James entering the building with an 
armband. 

And what action did you take, if any? 


I had Mr. Pillard again approach Mr. James to ask him 


to remove the armband, and if he refused, to send him 


to my office. | 
Ultimately did Mr. James come to your office? 

Yes, he did. 

And what was tne nature of the conversation on that 
occasion? 


Well, I asked nim some questions in regard to the letter 
that he received from the president of the Board of 
Education. 


What was the nature of the questions? 


I asked him if he felt that he was not out of compliance | 
with those instructions by wearing the armband. | 
What did he say? 


He indicated that the letter said that he had been rein- 


stated with the understanding that he not become involved 


in political activities, he felt that wearing of the 


R. 
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armband was not political and therefore -- 

What did he say? 

He felt that the wearing of the armband was not political, 
therefore he felt that the letter was not binding on him. 
Did he give any recognition of understanding that the 


Board felt it was political? 


Well, I feel that he understood that from the conversation 


And he insisted on wearing the armband? 
Yes. 
Before that -- 
NEUBORNE : Excuse me, my apologies. I missed 


the question just before that. 


(Thereupon the reporter read as 
follows: 
"Q. Did he give any recognition of under- 
standing that the Board felt it was 
political? A. Well, I feel that he 


understood that from the conversation. 


Q. And he insisted on wearing the armband4 


A. Yes.") 


| BY MR, TREININ: 


j 


| Q. 


A. 


How long did this conversation last, Mr. Brown? 


I would say approximately twenty minutes. 


| 


Ps 


Again, was it in the same manner, the low key manner that 


the first conversation was in? 
I believe so. 


And did you discuss the possibility of arriving at an 


accommodation with Mr. James! views and Mr, James? 
Yes, I did make some suggestions in regard to alternati ves, 


one of which was to comply with the request to remove 


| 


the armband but to do so under protest, and that I would 


cooperate with him in anyway that I could to go either 


to the Commissioner of Education or the courts. I felt 


in this way that he could continue his teaching and his 
teaching service not be interrupted, and still we could 
get at the basic question. 

Throughout this entire controversy you have given 
recognition to the “act that there is a basic question 


here? 


Yes. 


Concerning which honorable men disagree? 


That is correct. | 


| THE COURT: Mr. Treinin, the trouble with this 


And while you felt you were acting as an educator | 


kind of a record is that all we have is 
yes, no, yes, no. Can't you ask questions 
so that Mr. Brown can give you his own 


views? You make your views the record, 


BY MR, TREININ: 


Q. 
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which is not the way to proceed. These 
are leading questions. You can sxetch 
out an area and then ask Mr. Brown to 


tell us what his views on it are or what 


he tried to do. 


Will you tell us what your views are in reference to the 
controversy with Mr. James, your position and his position: 
Well, as I have indicated before, I have very wel) 
established beliefs regarding the code of ethics as it 
applies to the introduction and the dealing with contro- 
versial issues in the classroom. I felt that that code 
of ethics has been supported by the policies of the 

State Education Department. It seems to me that it is 

a very commonly accepted approach to the proper way to 
deal with controversial issues in the classroom. I 
further believe that parents send their children to 
school with the confidence that this spirit of neutrality 
will be maintained. Pupils will have teach rs who will 
try to encourage the spirit of inquiry, that controversial 


issues will be dealt with, but they will be dealt with 


from a point of view presenting as many aspects of the 
issue as is known, and this also does not deny the 


teacher the right to express his own personal views within 


221 
! 537a 


1 | the context of what he is teaching, and within the 
2 context of his expertise. | 
3 || Q. After the second moratorium day, after some calls back 
4 and forth, was a meeting arranged between the Board anu 
5 | Mr. James? 
ih So Yes, there was. 
7 1|Q And the Board was awaiting the opportunity to meet with 
8 ! Mr. James? 
9 || a. Yes. 
10 || Q- Tell us what happened after that in regard to the meeting? 
11 || A. It is my understanding that the president of the Board of | 
12 | Education received a letter from Mr. James indicating 
13 | that he had changed his mind and that he would not be | 
14 | attending the meeting that had been arranged. |: 
15 Q. Incidentally, under the alternatives that were offered 
16 | Mr. James on the second day, was there any mention of a 
17 | grievance under the Civil Service law? 
18 | A. During that conversation, yes, when we were discussing 
19 alternatives, that there is a grievance procedure under 
20 the Civil Service law. 
21 I @. Was that accepted by Mr. James? 
' 22 A No, it was not. 
23 |. There is testimony here by Mr. James that on the first | 
a 24 | moratorium day vou said in e “fect that you would get rid | 
, 


of him or something to that effect, did you hear it? 


2 ee ee or 


Qo 
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| A. Yes, I heard his testimony. I do not agree that was 
said. In fact, my whole attitude at that time was that 
the thing could be resolved, there was no question of 
dismissal at that time, it was a question of temporary 
suspension until we found out what our respective rights | 
| were, 


| Q. And if he had asked to meet with you in the interim 


between the two moratorium dates to discuss the matter, 


\| would you have been willing to meet with him? 
A. yes. 
Q If he had asked for a meeting with the Board, would you 


have bu-n willing to arrange a meeting with the Board? 


A. I would have been willing to recommend to the Board of | 


Education that they meet with him. 


Q. As a matter of fact, when the opportunity was afforded, | 
they arranged a meeting with him? 
| A. Yes. | 
Q. And the meeting of the parties was cancelled by Mr. James? 
A. That is correct. 
| MR. NEUBORNE: Your Honor, I suppose I have no | 
| standing to raise this objection, but | 
| this is back to the leading point. | 
THE COURT: You may object, but I will overrule 


| 
4t. Mr. Treinin, ask Mr. Brown a 


muoetinan an that wo dant?+ Have a ves or 
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no answer. 


MR. TREININ: Yes, your Honor. 
THE COURT: You may continue, Mr. Treinin. 
| BY MR, TREININ: 
| Q. Now, in the interim between the two moratorium days, 
| did you also receive, as a school administrator, a copy 
of Exhibit 3, the so-called Johnson letter? 
| A. Yes, I did. 
* Did you read it? 
\* Yes, I did. 
Il @. And did you arrange so chat it came to the attention of 
the faculty? 
A. Yes, I did. Yes, the principals of the school held a 
| faculty meeting and reviewed the memorandum with the 
| teachers, 
| Q. And tell us whether or not in your opinion the principles 
| enui iated in that letter confirmed your action taken 
| in this matter? 
| A. I believe they did. In my mind, the memo was a restate- 
1 ment of whac I understood the State Education Department 
policy had been for quite a large number of years. 
| mr. NEUBORIKE : Your Honor, perhaps to save time, 
| we don't contend at this trial that 
| Mr. Brown maliciously fired Mr. James, 


. | 
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no punitive damages are sought, it is 
strictly a question of whether that 
policy was a lawful policy. | 
| THE COURT: I will let the examination continue. 


| BY MR. TREININ: 
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Q. Now, you heard Mrs. Witchey testify here yesterday? | 
|| A. Yes. 
Q. Do you recall having a meeting with her sometime after | 


the second incident? 


A. I'm sorry? 

Q. Do you recali meeting with her? 

A. Mrs. Witchey? 

a) Yes. 

A Yes. | 

Q. Were there others present? 

A. There were two other teachers. 

Q. What was the purpose of the meeting, as you recall it? 

A. The purpose of that meeting, there was some divisiveness | 
on the teaching staff, among teachers. Apparently they 
felt they had been subject of some rumors, 


Q. You mean the teachers or these teachers in particular? 
A. These teachers in particular. They had been supportive -+ 


they explained to me that tney had been supportive of 


ee ce a ee ee ne bel ee ee anA +t+hoau 
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wanted the opportunity to explain to me why, directly 


rather than my receiving it by second or third hand,and 


we had a fairly lengthy discussion of it, during which 


I assured them that I recognized that this was an issue 
over which there was divided opinion, and certainly they 


were entitled to take their position, aid I also assured 


them that any information that I got would be direct, 


I had very little use for the rumors. [I have no recollec- 


tion of any reference to a poster with the slogan "Peace 


with honor" being mentioned during that meeting. 
How long did that meeting last, do you recall? 
It would be just an estimate, I would say a good 
to thirty minutes. 

Now, I am referring to Plaintiff's Exhibit 6, in 
he shows that if he were employed in 1970-71, he 
be on Step 8, Level M-3 on your salary scale. 
Yes. 

Is that his position on the salary schedule that 


would have had if he had been there that year? 


twenty 


which 


would 


he 


Well, it would be my feeling, no, because in order to 


qualify for the M-3 schedule he would have had to meet 


certain conditions. 


What are the conditions? 


The conditiona are -- this is the condition established 


by the contract that we have with the Addison Teachers 


THE COURT: 


THE WITNESS: 


THE COURT: 


THE WITNESS: 


| Association -- that he submit documentation establishing 
his advance graduate work, that he submit evidence of 
permanent certification, and that he request in writing 


horizontal transfer. He did none of those things. | 
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Excuse me, What is horizontal 
transfer? 

Well, we have a salary schedule, 
there are a number of categories which 
reflect the educational background of the 
teacher. As an example, a person with a 
Bachelors Degree, in our particular situa- 
tion, would be in an A-3 schedule, where 
he could move vertically on the basis of 
his years of experience. Now, over the 
years, since they get advance college 
work, our contract recognizes advanced 
college work in units of ten credit hours, 
which allows for horizontal trans*ers on 
the schedule, which would carry with it -- 

I thought maybe it meant that he 


was transferred physically to some other 


school. 
No, I am sorry. 
| 
This is a sophisticated educutional 


device on salaries, your Hcnor. 


Q. 


Q. 
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THE COURT: Very well. 


BY MR. TREININ: 


Now, as to the second year, 19 -- 


MR. NEUBORNE: Your Honor, may I just see the 


clarification? Your position was that 
Mr. James at the beginning of the 1970 
school year did not provide yu with 


written evidence -- 


MR, TREININ: He wasn't teaching. 


|| THE WITNESS: He wasn't teaching, that is correct. 


BY MR. TREININ: 


1971-72, in his schedule he put himself on Step -- this 
is Exhibit 6 -- he put himself on Step 9, Level M-3, is 
that the correct step and level? 

No. 

What step and level would he have been that year? 

He would have been on our salary schedule -- you are 
referring to '!71-72? 


Yes. 


And how much would he have earned if he were employed 
that year? 


| 
171-72, he would have been on A-3, Step 9. | 
$10,660. 


qr 


co 


ie No, he did not. 


| THE COURT: 


THE WITNESS: 


| THE COURT: 


+I 


| THE WITNESS: 
| 
| 
| 


{| for the stepped up placement? | 
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| Q. And also that year did he comply with those requirements 


| 


Let me ask you this, Mr. Brown, 

were there any others who were hired at 
| 

abdout the same time as Mr. James as 
teachers? 

I would assume so, yes. 

I see. We have heard the educational 
experience of Mr. James. Now, assuming 


that these other people had the same 


experience and they made the request, 
would they have gone into the higher 
grade? 

Yes, they would have. My reason 
for making this statement is tha. when 
Mr. James was reinstated by this Court, 
he had the opportunity to submit those 
credentials and request a‘ orizontal 
transfer. He did not do chis. | 


And these are requirements, your 


Honor 
I am bound by the contract with the 
Addison Teachers Association, I could not 


ao otherwise. Tn fact. T was surprised 


| MR, TREININ: 


THE COURT: 


BY MR, TREININ: 


j 
; 
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that he did not request horizontal 
transfer. 

Your Honor, I have a bunch of W-e's, 
proposed W-2's, may we enter them as one 
exhibit? 


Surely. 


(Thereupon, documents referred to 
were marked Defendants! Exhibit 8 for 


identification. ) 


Q. Mr. Brown, at my suggestion did you have your administra- 
tive personnel compute a series of W-2 Forms in reference 


to the income tax return? 


| 

A. Yes, the payroll account clerk. 

| & Based on the salaries that you testified to that in your 
] belief Mr. James was entitled to? 

| A. Yes, that is correct. 

Q. I show you Exhibit 8, and ask you whether or not these 

| 


| MR. NEUBORNE: 
i 


| MR, TREININ: 


! THE WITNESS: 


are the W-2's ranging from 1970 through 1972? 


Are these hypothetical W-2's? 
Yes. 


Yes, sir, they are. 
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|| BY MR, TREININ: 


1] Q. In 1970 did we split the year to show the amount that he 


actually earned for services rendered? 


A. yes. 

Q. And the balance that he would have earned if he had been 
employed? 

A. Yes, that is correct. 

Q. Does this show the amount of taxes that would have been 


deducted both for Federal and State income taxes? 


BY MR, TREININ: 
Q. So that all the figures will be before the Court, 10 


any deductions such as F.I.C.A., wages, and so forth? 


A Yes. 
| MR, TREININ: That is all, Mr. Brown. Thank you, 
sir. 
THE COURT: Let us take a brief recess now. 


(Thereupon the Court was in recess at 


SS —_ > ees 


A. Yes. 
MR, NEUBORNE: Your Honor, I might suggest that that 
is not an amount in mitigation of damages. 
If Mr. James is going to pay taxes on the 
award in this case, he can take it up | 
with the Government. 
| THE COURT: We understand that. 
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\(PROCEEDINGS RESUMED PURSUANT TO RECESS, COMMENCING AT 11:10 “id 


| 
| 
| 
) 
14 


EDWARD de BROWN, called as a witness on vehalf of 
the defendants, and having been previously duly sworn, resumed 


and testified further as follows: 


i||\CROSS EXAMINATION BY MR. NEUBORNE: 


Q Mr. Brown, so we can set the frame of reference of the 


| 

| 

! questions I am going to ask you, let me read to you a 

l sentence fro. the Second Circuit opinion in the case - - 


THE COURT: Mr. Neuborne, this courtroom is very 


difficult, it is hard to hear. 
MR. NEUBORNE: I will keep my voice up. 
|| THE COURT : I think you have a slight cold, too. 


Keep your voice up. 


|| BY MR. NEUBORNE: 
Q I am going to read to you a sentence from the Second 
| Circuit opinion to place in context the questions that 


I am going to ask you, and the sentence is this: "Any 


limitation on the exercise of constitutional rights can 


be justified only by a conclusion based upon reasonable 


inferences flowing from concrete facts and not abstrac~- 
tions, that the interests of discipline or sound education 


are materially and substantially jeopardized," and it is 


Lo) 
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with that background of that sentence that I ask the 
following questions. Now, I think that you agreed during | 
Mr. Treinin's cross examination that although you have 
strong views on this subject, you recognize that other 
educa 3 and experts in the area might disagree with 
you, and that it would be reasonable to hold such a 
contrary view? 

fes. 

I think you also told Mr. Treinin on direct examination 
your classroom teaching experience is comprised of two 
years of teaching high school mathematics, is that 
correct? 

That is correct. 

And that classroom teaching experience took place how 
long ago? 

It would be nineteen years ago. 

And I think to save time, we can also concede that there 
was no physical disruption caused by Mr. James wearing 
the armband, is that correct? 

I have a little difficulty with the distinction that you 
make in regard to physical disruption. I believe I have 
testified before that - - 

Of course, that is not in the record,w have to do that 
again. When I say “physical disruption", was the 


discipline of the class affected? 


co 


22 


233 


549a 


I would say that the discipline of the school was normal 
on that occasion. 

And as far as Mr. James was permitted to carry out his 
teaching that morning on November 14th, as far as you 
know, he was teaching a lesson in the normal routine 
way that he would normally teach a lesson? 

As far as I know, yes. 

No interruption in that lesson was caused at all that 
morning eacept hy the - - 

I have no way of knowing. 

You know of no interruption? 


I know of no interruption. 


You said - - I take it you received no student comp.iaints 


That is correct. 

Concerning - - 

I assume we are referring to the day of the first 
incident? 

Yes. Did you receive any student complaints on the day 
of the second incident? 

No, I did not. 

Between the first incident, which was November 14, and 
the second incident, which was December the 12th, the 
school proceeded in a normal way, I mean there was no 
upsurge of disciplinary problems? 


That is right. 


ou 


MR. TREININ: I'm sorry, I'm having difficulty 
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In the months preceding Mr. James wearing the armband; 
September, October, 1969, did the school experience any 
deviation from normal disciplinary patterns? 
As far as I know, not. 
Is Addison High School generally a well-behaved school? 
Yes. 


Your opinion, which I accept as an honestly held opinion, | 


that sound education was violated by Mr. James wearing 
the armband, is that opinion based on any study which you 
have made of the area? 

Well, it has been a part of my study and experience over | 
a long period of time, as far as the bewic concepts | 
regarding handling controversial issues. 

I take it that you feel strongly that all sides of 
controversial issues should be presented to students? 
All known sides, yes. 

Do you know of any studies in the field concerning 


wearing armbancs by teachers? 


uoaring you. 


NEUBORNE : 


Do you know of any studies in the field concerning ene 


armbands? 


None in reference to armbands, specifically, no. 


uo 


~ 
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What studies do you know of in the field that woul: 
help you have reached your opinion? 

Well, I believe I would rely, basically, on the codes 
of ethics, however, I have read a number of articles 
and texts with reference to academic freedom, which 
deal with this topic, and there are materials put out 
by the National Council of Social Studies Teachers which 
deal with the handling of controversial issues. 

Are they all on the same general line, that all sides 
of controversial issues should be put before students? 
All known sides. 

Do any of these studies specifically deal with wearing 
armbands? 

I know of none. 

How about wearing religious symbols in the classroom, 
for example, any studies dealing with wearing a crucifix? 
I have seen no reference to that. 

I take it, in your experience as a public school 
administrator, you have had occasion on holidays, such 
as Ash Wednesday or some other religious holiday, to 
observe teachers in your school with perhaps a spot of 
ash on the forehead or some other religious symbol? 

I have seen teachers with a spot of ash, yes. 

Do you think that has a detrimental effect on students 


when they put that ash on their foreheads? 


SS — 


ue 


A, 
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No. 

Do you think it disrupts the education that day? 

NO. 

I take it that you read Commissioner Nyquist's opinion 

in this case, have you not? 

Yes. It has been some time, but I have read it. 

UBORNE : Your Honor, is it appropriate to 
mark it? I think it is in evidence. | 
It is in the record, but I suppose we 
might want to mark it. 


URT: Mark it. 


(Thereupon, document referred to 
was marked :;laintiff's Exhibit Number 9 


for identification.) 


NEUBORNE : 
Here is a copy of it. 
Okay. 


I take it that your vicws are substantially in accord 


witn the views of Commissioner Nyquist? 
Yes. 
And do you have anything in addition to the views that 


Commissioner Nyquist put forth in that memorandum that 
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rupted on that day? 
A. I would have to read this in detail, Mr. Neuborne. 
Q Go ahead, I will wait. 
| A. (Witness examines document.) 
Q I think it would be helpful to Mr. Brown if you read 
back the question. 
1 (Thereupon, the reporter read as 
follows: "Q And do you have anything 
1 in addition to the views that Commissioner 
| Nyquist put forth in that memorandum tha 
| would lead you to believe that sound 
| edication was disrupted on that day?") 
THE WITNESS: I think the cnly other thing that 


I could add to it is my estimates and 
my judgments in regard to the local 


conditions surrounding these events. 


NEUBORNE : 

Let's explore that a bit. What was your estimate of the 
local conditions surrounding Mr. James wearing the arm- 
band? 

Well, my judgment was that there was strong local 


support, and by local, I mean within the school district, 


tw 
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of the action taken by the Administration and the 

Board of Education. 

I mean on November 14th when you told Mr. James initially 
to take the armband off, apart from the reasons set forth 
in Commissioner Nyquist's opinion, did you have any other 
reason? 

No, I would say essentially this covers it. 

As I understand your testimony about your first dis- 
cussion with Mr. James on November 14th, I understand | 
you testified that he explained to you the genesis of | 
the armband, that it was prepared at a Quaker Meeting, 
that he was wearing it in connection with his relation- 
ship with the Quaker Meeting in the area? 

That is correct. He indicated that he was a Quaker, | 
that he had worn the armband as a result of that meeting. | 
bid you have any doubt at the end of that meeting that 
at least a substantial proportion of the mctivation for 


Mr. James wearing the armband was his religious sensi- 


bilities? 


I had no doubt that he was trying to describe to me in a 


very honest way the reasons for his wearing the armband. 
Did you prepare a memorandum of your discussion with 


Mr. James that day? 
Yes, I did. 


Did you provide that memorandum to the Board of Education 


a] 
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the next day when they were deciding whether to suspend 


or what action to take about the armband? 

Yes, I did. 

Did you ever request Mr. James to provide some sort of 
statement to the Board the next day? 

NO. 

Did you ever invite Mr. James to come to that Board 
Meeting? 

It is not my prerogative. 

Did you ever recommend to the Board that they invite Mr. 
James? 

That question arose at some stage of the game as to 
whether there should be a meeting or not. I was in 
agreement that the Board should meet with Mr. James. 
That is later, I am talking now about November 15th, 
when the first Board Meeting was held, did you recommend 
that Mr. James be present? 

No, I did not. 

Do you recall whether the memorandum of your conversa-~- 
tion with Mr. James on November 14th, which you provided 
to the Board the next day, do you recall whether that 
contained any mention of the Quaker aspects of the 
armband? 

The memorandum did not. 


It did not? 


“I 
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A Ac I. recas.l, 

Q Can you tell us why you left that aspect out of the mem? | 
Well, I have a little difficulty trying to repeat other : 
people's conversations. I am quite conscious of the | 
fact that people have a way of quoting and misquoting. 

Q You never recommended that Mr. James go to the Board 
and tell it to them in his own words? 

A No. Frankly, I felt that the thing was goiny to be 
amicably dissolved and it didn't impress me as being 
a very high key sort of issue. 

| MR. NEUEORNE: I suppose we should mark this for 
identification. It is the memo. 

THE COURT: All right, mark it. 

MR. NEUBORNE: I'm sorry. I should have done 

that. 

(uwhereurs-, document referred to 
was marked Plaintiff's Exhibit Number 10 
for identification.) 

BY JEUBORNE: 

Q ‘h° you look at it and tell me if this is the memo? 

A Ves, it is: 

Q And I take it that we are in agreement that there is 


nothing in there about Quakers, Quaker meetings or the 


bo 
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armband? 

A. I don't believe so. | 

Q You submitted this to the Board the next day? 

A Yes. 

MR. NEUBORNE: Your Honor, I would request that | 
it be introduced at this time. | 

MR. TREININ: No objection. 

THE COUR: All right, mark it in evidence. 


Q 


(Thereupon, Plaintiff's Exhibit 10, 


previously marked for identificat‘ >on, 


was receivec and :‘arked in evidence.) 


| BY MR. NEUBORNE: 


Mr. srown, in fact, this memorandum to the Joard on | 
| 
November 15th characterizes Mr. James' act as political? | 


Yes. It was my opinion that the impact on pupils and the 


interpretation because of its connection with the morato- | 
rium day sould be political, regardless of tne motivation 
for wearing it. 

You didn't think it necessary to even discuss the 


motivation sr even discuss the genesis of his having 


worn the ccmband in this memorandt 
Well, I did not in the memorandum. I am sure it was | 


discussed in the meeting with the soa:d. | 


to 


an 


<2) 


ANEUBORNE: You talked about the difference 
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No you remember, dc ycu now remember telling that Board 
orally? 

I have no independent recollection of that. 

Now, at the second meeting that you had with Mr. James 

on December 12th, where you outlined a series of alterna- 
tives which you noped might prevent a confrontation of 


this matter, did any of those alternatives include 


permitting him to continue to wear the armband? 
No, they did not. 
Do you have any evidence at all that Mr. James harangued | 
nis class, sought to intimidate his students or sought 
to coerce them to believe as he did at any time during 
his tenure at Addison? 

I feel symbolic speech is a form =) — 

I'm sorry, I don't mean to interrupt, but the question 
is apart from just simply wearing an unadorned armband 


and going about his teaching duties without mentioning 


it, did he ever do anything else, which, in your opinion, 


| 
| 


would constitute haranguing, coercion or intimidation? 
PREININ: Your Honor, Mr. Neuborne used the 
phrase “unadorned armband". I don't 


understand what that means. 


between armbands and - - 


THE COURT: The armband is what it is. 


~) 


Rg «OS 


BY AR. 
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! 
| MR. XEUBORNE: It is a black armband. 
} 
THE COURT: It is a black armband, so many 


inches wide, and that is it. 


| THE WITNESS: I assume you are referring to his 


activities within the school. certainly! 


I have no direct evidence of this. 


NEUBORNE: 

Do you have any indirect evidence? 

No. 

When you talk about Mr. James meetine with the School 
Board sometime - - I guess it would be late December or 
early January - - to see if the incident could be 
ironed out, you did not intend that that was going to 
be a hearing, you did not understand that was going to 
be a hearing? 

I did not understand it would be a formal hearing. 

You understood that he wasn't entitled to any nearing? 
That is correct. 

Ll take it, Mr. 3rown, that the crux of the disagreement 
here is your feeling that Mr. James was somehow remiss 
in not discussing all points of view concerning the 
moratorium that day, or at least all known points of 
view? 


That was part of my concern. 


bo 
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Well, isn't it your entire concern, is tnere something 
else? 

My concern was that it wasn't just what was taking place 
in the classroom, my concern was that ne was traveling 
about the school with the armband and it would have an 
impact on students other than the ones that were in his 
class also. 

Ne, I think you testified that there were ore hundred 
seachers in Addison High School. 

Approximately. 

Were there about one hundred teachers back in 1969? 

Yes. 

And that Mr. James was the only high school teacher 
wearing an armband that day? 

As far as I know, the only high school teacher, yes. 

I think you said there was one elementary school teacner 
that wore an armband? 

That is correct. 

De you remember what grade she was teaching? 

I have no recollection. 

Did you conduct an investigation into what grade she was 
teaching? 

No. 

Is it possible she was teaching kindergarten? 


I suppose. 


~ 


co 


10 


11 


| MR. TREININ: 


THE WITNESS: I feel that it would have less 


| 
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Do you think if a kindergarten teacher is wearing a 


black armband to class that it is going to disrupt the 


kindergarten class? 


I object, your Honor. There is nu 


a 


evidence there was a kindergarten class 
involved. 
| 
| THE COURT: We may find it somewhere in the 


evidence. I will permit the question. 


impact theie. However, there is a matter 
of being consistent in administrative 
decisions, and I believe what applies to 


one teacher should apply to others. 


MR. NEUBORNE: 


Even if the reason for the rules - - there were others - - 
Pardon? 

Even if the reason for the rules is no longer present? 

I mean, if you don't let one teacher do something because 
there was a reason for it, that means vou don't let some- 
body else do something when that reason isn't present? 

I think there is elements of that there. My interpretatio 
and my reaction to the armband also involved not only 
students but fellow teachers, the devicive effect. 


So that you ordered this elementary school teacher to take 


to 
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her armband off? 


She was requested to, and she complied without any 


problem. | 


That was really an order, you were not requesting it, 
were you? 
I worked through an elementary principal and my direction | 
to him was to ask the teacher to remove it. 
In the high school, there were ninety-nine teachers not 
wearing an armband and one teacher wearing an armband on 


Moratorium Day, would that be accurate? 


I assume so. 


Ani you thought you would aid the students of that school 


to see all points of view by having the one teacher take 
off his armband? 

I don't understand your logic, Mr. Neuborne. My feeling 
was that I was reacting to a specific situation, I didn't 
generalize. 

Let's explore that, and I don't want to quibble with you, 
I am sure you held these beliefs sincerely, and I respect 
that, but if the overriding goal - - I take it when a 


teacher is supposed to have all points of view expressed, 


it is a physical impossibility to do so simultaneously, 


points of view are expressed serially in time? 


Tnaat is correct. 


It might be possible for all points of view to be put 


& 
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before a student body by means other than one single 
teacher saying each of the various points of view? 
Certainly. I would have welcomed that approach to it. 
On both November 14th and December 12, 1969, 1 take it 
you concede there were differing points of view concerning 
| 


the Vietnam war, the moratorium? 


Yes, certainly. 


In your school on that day there was ninety-nine teachers 
} 


not weating an armband and one teacher wearing an armband} 
and that you felt you could aid your students in getting 
all points of view by having the one teacher, who wore 

the armbaud, take that armband off? | 
That was not my thinking, no. That was not my motivation 
for having him remove the armband. 
I take it you had him remove the armband because you 


felt that he was violating the code of ethics, and that 


all points of view were not being disseminated to the 
students? 

That is correct. I also, at the same time, assumed that 
teachers were dealing with current events within the | 
context of their courses, and I would assume that 

Social Studies teachers were dealing with controversial 
issues in a professional appropriate way. 

You did not issue a directive suggesting that the 


teachers who were not wearing the armband, who might 
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have current event classes, to take up both sides of 
the moratorium issue? 
Did I direct them to? I don't direct curriculum on a 
day-to-day basis. I have confidence that within the 
guidelines of the syllabi, and so forth, that that type 
of thing goes on. 
Who does direct the syllabi? 
The syllabi are constructed by the State Education 
Department. 
When the State Education Department made up the syllabus 
that year, did they know a moratorium was coming? 
It is not done on an annual basis. No, I would say they 
didn't when they were cons: ructed. 
You didn't think it necessary to supplement them at all? 
I assumed that teachers, as a matter of routine, deal 
with current events vithin their courses. 
Your assumption was that students in your school were 
getting all points of view on this issue through the 
current event classes? 
I assumed teachers were using the ethical approach to 
dealing with controversial issues as they arose in class. 
If this assumption is valid, and I hope it is, in your 
School, then the students who saw Mr. James wearing this 
armband when he was teaching English were being taught 


all points of view in their current event classes, is 


to 


fo >) 


~ 
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that so? 

A. I don't connect it. 

Q I do. And I ask you - - 

MR. TREININ: I object to you testifying, Mr. 

Noauborne. 

THE COURT: I think that maybe this is argumen- 

tative, Mr. Neuborne. 

MR. NEUBORNE: I am sorry. 

THE COURT: Why don't you ask another question? 

BY MR. NEUBORNE: 

Q Let me try to rephrase that, it was argumentative and 
I apologize. Ic was your assumption, and it is my 
assumption, and I hope it is true, that the students 
at Addison High School were getting a balanced presen- 
tation through the normal curriculum that goes on in 
that school, is that correct? 

h. That is my belief, yes. 

Q And that the eleventh grade students sitting in Mr. 
James' English class, who were sixteen and seventeen 
years old, in connection with their current events class, 
would be getting a balanced diet of pros and cons on 
serious controversial issues? 

A. That could very well be. 

Q Well, could you explain to me how Mr. James wearing the 


| 
| 
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necessitate requiring him to remove it? 


In the first place, he has commented that he did not 


discuss the armband. The armband is a symbol which 


! 
armband created an imbalance in that diet which would 


carries a very strong message. It is a tradition in 


our country, symbolsware used, and it is my understanding 


that Mr. James was teaching poetry, and there was no | 
provision for a free discussion of his purposes for 
wearing the armband. 

I guess I'm not doing my job, I guess you didn't under- 


stand the guestion. Assume for a minute that Mr. James 


was making a statement, war is wrong, killing is wrong, 
and there are other points of view that you, as an 
administrator, want your students to be subjected to, 

I take it they were being subjected to that other point 

of view in their current events class? 

I assume some of them were, I suppose some were not on 

this particular issue. I assume within a particular 

class that teachers can be confident that pupils are 
getting as many points of view as possible, if he csi 
his activities to that particular class. 

Did you ever request Mr. James, either cn November 14th 


or December 12th, or did you ever tell him that, as a 


condition for continuing to wear the armband he. should 
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1 of view and he would be happy to discuss them with 
- students after class? 
3 A I did nct. I discussed with Mr. James the conditions 
4 under which I felt that it would be acceptable for him 
3 | to wear an armband. 
6 Q But every one of those conditions was that he should 


take the armband off? 


~ 


8 A. The conditions were - - I indicated to him if he put 
9 it on in the class where he was dealing with this 
controversial issue as a way of expressing his position 


— 
o 


in that particular class, then I feel it would be more 


12 acceptable. 
13 Q Let me ask you this. Why wouldn't it have solved 
14 every point of your problems, every one of your 
15 concerns, concerning the armband, simply to tell Mr. 
16 James that you must inform the students that this is 
li a personal statement of conscience, there are other 
18 points of view, and that I would be nappy to discuss 
19 them with you at your convenience, wouldn't that have 
20 | solved every concern you had? 
21 A. Mr. James indicated to me already - - 
Q Could you answer the question yes or no? | 
23 MR. TREININ: If the Court please, it can't be 
-— 24 | answered yes or no. May I ask that 
| 


the witness be permitted to answer? 


%. 


ou 
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He can arswer in his own way. I 
think Mr. Neuborne is entitled to an 
answer. As I understand the explanation, 
one of the objections that Mr. Brown 
had to the armband was that in his 
view, it only expressed one point of 
view. Mr. Neuborne, as I understand it, 
is saying to him, well now, didn't you, 
so that you can get your philosophy 
across, say to Mr. James, well, all 
right, so that you can get both sides 
of this across, explain it to the 
students that this is your personal 
religious conviction, mourning for the 
deaths that people are suffering 
unnecessarily in the war. On the other 
hand, ‘ \ere is another point of view, 
as expressed, perhaps in other writings 
of people, supporting our foreign 
policy, and so on and so forth, as it 
was being carried on, the war in 
Vietnam. I think he's entitled to an 
answer on that. 

I am willing to answer. Quite 


frankly, it didn't occur to me to sug~ 


~] 


21 


gest that he do that, but I believe 


that the reason it didn't occur to me 

was that Mr. James indicated to me that 
his lessons were devoted to poetry, 

and I feel that it would be very diffi- 
cult for him to bring this into the 

class aS an appropriate part of that | 


lesson. | 


BY MR. NEUBORNE: 

Q Do you have any 2vidence at all, Mr. Brown, that Mr. 
James wearirg that armband had any effect on those 
students in his English class? 

MR. TREININ: I'm sorry, I didn't hear that 

question. 


MR. NEUBORNE: I apologize. 


(Thereupon, the last question was 


read by reporter.) 


THE WITNESS: Being unfamiliar, I am sure you 
mean evidence in a legal sense. 

BY AR. NEUBORNE: 

Q No, no, concrete facts. 

A. 


From my whole background and my understanding of tne 
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educational process, we teachers do things, students 
watch them, the pupils are afiected * * what teachers 
do, pupils emulate the things the teachers ‘0, they 


imitate. So it is my judgment that the wearing of the 


armband would, of necessity, have some effect on the 
students in his class. 

what effect? 

They would associate this person as a teacher with a 


very controversial position in respect to the Vietnam 


war, in fact, might very well put the pupils into 


something of a psyYchological - - I'm not saying this as 
an expert psychologist, '. the way - - into a stress 
situation where there .s cunflict between perhaps his 
parents’ point of view 21d his particular teacher's 


point of view. This .% varticularly true if these 


childrens have brothers or fathers directly involved 

in the war as soldiers. 

Do you have any evidence that their English learning was 
impaired, their learning of poetry that day? 

I have no evidence of that. 

I think you testified on direct examination that your 
personal views concerning the moratorium had nothing 
whatsoever to do with your decision on Mr. James? 

No, they did not. 


Could we have your personal view on the moratorium, 
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do you agree with him or disagree with him, the 
moratorium generally? 

I would suspec’ that to a considerable extent I would 
not agree with him, although I am not in favor of 
killing. 

At that time you did support the nation's policies with 
respect to the war in Vietnam? This is in November, 
December, 1969. 

I would say not comple ~ and wholehearted support, but 
I was, to a large extent, supportive of the efforts %f 
the Government. 

I take it that you would have thought that it was 


equally a breach of teachers' ethics for a teacher to 


show support for the war policy by a sign or an armband? 


I still would like to make sure that it is understood, 
Mr. Neuborne, that I feel there is a context and a 
situation in which a teacher can very w 1l express 
these viewpoints within a classroom and -- 


Let me give you a hypothetical situation. Suppose a 


physics teacher, while teaching physics, was to display 


a symbol supportive of the Government pclicy on 


December 12, 1969, would you consider that an equivalent 


breach in teachers' ethics? 
Would I now? 


No, would you have then? 


| 
| 


| 


| 


peace, this quotation that was referred to by an earlier 
witness, did not carry that sort of an impact with me 
as being a political thing. However, I can envision 
where, within a physics class this might be an appro- 
priate topic for conversation and instruction, iactecaktl 


as it relates to the use of atomic war materials. 


was to have displayed on the bulletin board in your 
school the slogan Peace “ith Honor, you would have 


thought that different than the armband, the black 


armband? 


MR. TREININ: 


MR. NEUBORNE: 


THE COURT: 


MR. NEUBORNE: 


So that if, on December 12, 1969, a physics teacher 
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I believe that my position was that that symbol +f 


} 
| 
| 
May I object? There is no evidence 


there was such a slogan, and under the 


circumstances, the question is improper. 


On cross exemination, I am entitled 
to explore that. 

It is cross examination and, of 
course, you certainly understand, you 
have tried many cases, that if there 
were no facts to support the question, 
then it will be ignored. 


Could you read the question back? 


(Thereupon, the last question was 
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read by reporter.) 


THE WITNESS: I would have only because I did 


not associate that with a political 


type of thing. 


BY MR. NEUBORNE: 


iS 


= 


Well, you mean you never heard the slogan Peace With 
Honor in connection with the support of the nation's 
foreign policy? 

I was not conscious of the fact which demonstrations - - 
undoubtedly a shortcoming of my reading of current 
events of the time - -. but this didn't carry the impact, 
the political impact. I was not conscious that this 
was being associated with any types of political 
activity. 

I take it you have no recollection of Carol witchey 
telling you on that day that there was a teacher with 
such - - 

That is correct, I have no independent recollection of 
her having called that to my attention. 

Do you doubt that it happened? 

{£ believe that Mrs. Witchey is basically an honest 
person and would not lie about it. It may be a case of 


her misunderstanding or mine. Sut certainly, it had 


wae 
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no impact cn me and I have no recollection of it. 


Q I guess the reason that it might not have an impact is 
that you did not consider Peace With Honor to be a 
political slogan at that time? 

A I did not understand it as such. I have had it called 
to my attention since that time, that it was being used 
in connection with such, and under those circumstances, 
I would have reacted differently with that knowledge. 

Q There has been testimony about the notification that 
you received from the Central Board of Education in 
Albany, the Department of Education in Alpvany, a Dr. 
Johnston's memorandum? 

A Yes. 

Q When did you receive that memorandum? 

A. It was after the first incident of moratorium, it was 
after the November date. 

Q. So that when you told Mr. James to remove the armband 
on November 14th, you had not seen Dr. Johnston's 
memorandum? 

A NO. 

MR. NEUBORNE: I wish we could find the text. 
It is a Defendants Exhibit. It might 
be of some help. 

THE COURT: What are you looking for? Maybe 


we can help. 


MR. NEUBORNE: Defendants' Exhibit 3. 


THE WITNESS: Here it is. Fi 


MR. NEUBORNE: Ask and ye shall be given, right? 


BY MR. NEUBORNE: 

Q: The Johnston memorandum says nothing about teachers 
wearing armbands, does it? 

A Not to my recollection, no. 

Q Did you ever telephone Albany to get a clarification 
of what the effect of the Johnston memorandum was on 
Mr. James? 

A No. | 

Q Do you know that Mr. James phoned Albany and hada been 
told by Dr. Johnston's office that the memorandum did 


not apply to teachers wearing an armband? 


, 
MR. TREININ: I object to counsel testifying. 
MR. NEUBORNE: It is in the record on direct 
THE COURT: Well, you see, Mr. James testified 
that nis wife called. I suppose you are 


going to make a point of it. Again, I 
will permit the question and answer, 


| 
examination. 
Mr. Treinin. | 


BY 


Q 


TH 


TH 


TH 


E 
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MR. NEUSORNE: 
I assume the answer is no, and there really was no reason 
to ask it, and I apologite. Did any teachers at Addison 
digh School, to your knowledge, ever refuse to teach 
with Mr. James because he wore the armband? 
No. 
When he returned in the 1972-1973 «:<.41 year, his 
relationship with the faculty wasn't overly strained 
because of this incident? 


> 


I nave a little difficulty analyzing that. You under- 


stand that I am district principal, and that I don't 

deal - - 

Of course, of course. 

I have no knowledge of any unusual strain. I know there 

was some reticence on the part of Mr. James when he 

first was about to be reinstated, but - - 

COURT: Now, this is probably in the record 

somewhere, but so that I have it clear 
in my mind, you said district principal, 


Mr. Brown, what do you mean by that? 


WITNESS: That is the equivalent of a 
superintendent in a city school district 

COURT: Then, so that as far as all the 
schools in the school district, they are 


under you? 


~] 


R 
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WITNESS: 


COURT : 


WITNESS : 


COURT : 


WITNESS : 


COURT: 


WITNESS: 


COURT: 


WITNESS: 


That is correct. 

And are all the schools in the 
sckool district in one building or are 
they in a number of buildings? 

We have three buildings. 

Are they separated in space or 
contiguous one to the other? 

Separated in space. in fact, one 
of the elementary schools is located 
twelve miles from the high school. 

I see. There is an elementary 
school, and then you have a high school, 
is it junior and senior high school 
combined? 

We. have two elementary school 
buildings, one high school which horses 
grades seven through twelve. 

Are they close to one another? 

One of the elementary schools is 
located in the Village of Addison, and 
it would be approximately a nalf a mile 
from the high school to the elementary 
school. Then, as I say, the other 
elementary school is located about 


twelve miles from - - 


to 
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What town is that? 
It is between the Hamlets of 
Cameron and Cameron Milis. Our school 


district is a larger geographical school | 


district, with a large number of small | 
hamlets scattered throughout. 

Mr. Pillard, he is the school 
superintendent in the high school? 

He is the high « .001 principal. 

Your offices are also located in 
the same building as the high school? 

iy office happens to be located 
in the rear of the high school building, | 
a little bit removed from the general 
flow. | 

As far as day in and day ou. prob- 
lems with the school, each school, they 
would be left to the school superinten- 
dent? 


That is correct. 


Then when they have problems of 
policy or other things, they come to 
you? 

That is correct. 


As far as the hiring of new 


oo | 
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teaciers, is that left to you or is that | 
done cooperatively with the various 
| 

school principals? | 
It is a cooperative process eel 

ing the principals, my office, and then | 
I have to work through a district | 
superintendent who operates at a - - | 


well, a county or multi-county level. 


That would be similar to what we 


call BOCES? 


Yes, it is BOCES. A person who | 
is the district superintendent serves in | 
a dual capacity as a representative of | 
the State Education Department and also 


as a chief school administrator of the 


BOCES operation. 


| 
One other step. As far as in the : 
unpleasant event that you have to let 
a teacher go, can you explain the steps | 
that are taken in that regard? 
I have to operate on the basis of 
recommendations through the district 
superintendent at the BOCES level. I hav 


no authority to reconunend directly to 


the Board of Education. I have to 


580a 


Operate through the district superin- 
tendent in his capacity as an officer 
of the State Education Department. 

4 THE COURT: Let's take an elementary school 

| teacher who taught for a year and you 


6 feel she has not properly done the job. 


4 Now, what happens? Do you get a recom- 


mendation from the school principal? 


WITNESS : I would receive i recommendation 


from the school principal, and then I 
would have to recommend in turn to the 


district superintendent. 


| THE COURT: What about your own Board, do they 


—+ 
1 


The Board - - the district 


WITNESS : 


superintendent makes the recommendation 


It is sort of a strange 


to my Board. 


arrangement. 


THE COURT: Then what do they do? 


THE WITNESS: They - - well, ic depends on the 


timing as to when the teachers being 


recommended for termination and, quite 


frankly, this is in a state of flux, 


as far as the laws are concerned, because 
of changes in the probationary procedure 


There is a procedure for terminating @ 


6 


~] 
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teacher during the probationary period, 
and there is a different procedure at 
the end of a probationary period when 
it comes to recommendations regarding 
tenure. 


Generally, it is a mix where the 


school principals, yourself, the distric 


superintendent and your Board - - 
Yes. 
- - are involved? 
Yes. 


Is the BOCES Board involved? 


No, the BOCES Board is not involved 


Q. Sc there is n- doubt, Mr. Brown, you did recommend that 


Mr. James be dismissed? 


A. That is correct. 


MR. NEUBORNE: 


BY MR. NEUBORNE: 


Your Honor, I seem to have mis- 


placed the salary exhibit. Here it is, 


it was left on the witness stand. 


Q The salary levels that are set forth on Page 2 for 


1970-1971, and 1971-1972, are they accurate as far as 
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1 
i | 
j they reflect what Step 8, Level M-3 teachers would 
2 ! receive? 
3 1 A I would have to do this on pure recollection. I believe 
4 | they are. Yes, right, for those schedules. 
| 
5 | Q We have no question but that Mr. James is correct in | 
6 listing himself as a Step 8 or Step 9? 
7 A. That is correct. 
8 | Q. In order to qualify for - - I think you called it | 
9 norizontal transfer? 
10 | A Yes. | 
| 
11 | Q From A-3 to the M-3 line, I think you said Mr. James 
12 | would have to show certification and a substantial | 
13 | degree of graduate work? 
wia Yes. | 
| 
15 | Q Nould eighty-five credits toward a Master's satisfy that? 
16 | A. I couldn't give an unqualified answer. I would nave | 
17 | to evaluate those. I would assume that courses in | 
18 | theology would not be applicable, but even some of those 
19 might be. | 
20 Q. now about a Master's itself? | 
21 A A Master's degree, which ap. rently qualified him for 
29 permanent certification in New York State, certainly 
92 would be acceptable. | 


qualifications, all that was left to place him on the 


‘| 
| Q All that was left for Mr. James, assuming he had those 
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M-3 ladder was the ministerial act of putting in a 
request? 

Well, there are some obligations under the contract 

with the Teachers Association, the procedure. I under- | 
stand ne could not have met all these opligations md 
the year he was not present. 

What obligations were they? 

That was for budgetary purposes, filing the declaration 
of intent during one budget development year for the 
following year. In other words, so that we can budget. 
That could have been waived on his reinstatement. 

The only reason that he couldn't qualify for these 
situations was that he was not there to file the 
requests, is that so? 

Well, the thing that bothers me, Mr. Neuborne, is that 
when he was reinstated and had the opportunity to file 
for this, I nad no way of knowing if he didn't file and 
request this transfer - - 


In those two years, in 1970-1971, and 1971-1972, he 


could not very well have made those applications because | 
he wasn't in school, was he? 

de was not present. 

And those were the other obligations that you felt that 


| 
he could not satisfy, that you just testified to, the | 
contract obligations? | 


or 


} 
| 
| 
1] 
') 


| A 


MR. 


That is correct. 


NEUBORNE ; 
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Thank you, Mr. Brown. 


I have several questions that might 


be helpful to me, Mr. Treinin. Ar. | 
8rown, when I was in school, they used | 


to call them assemblies - - I don't 
know what you call them now - - on 
special days during the year, Washington's 
birthday or whatever. Do you have | 
speakers, outside speakers come in? 

Occasionally we do, but in recent 
years, we have been somewhat limited 
by - - this is just a physical problem 
of the auditorium not being large enough 
to handle the whole enrollment. we have 
done this, we have had outside speakers | 
on controversial issues. It is very 
common practice in the school, dealing 
with all such things as - - 

As far as you recall, what are some 
of the topics covered, do you remember | 
that? 

Well, I can't remember in recent 
years any large assembly involving all | 


the student body. I recall reports of - |- 


co 


10 


11 


THE COURT: 


THE WITNESS: 


269 


585a 


in fact, there were inquiries as to 
whether the procedure that was being 
followed was appropriate, and so forth, 
in Social Studies class - - some of the 
local clergymen being called in to 
discuss various points of view on the 


matter of abortion - - either abortion 


or birth control, I'm not quite sure 
which it was. I remember I was asked | 
if I felt that was appropriate and was | 
it acceptable. I was in agreement. | 
The questioning as to what approach was 
going to be used - - 
In your area in Addison - - I am 

not familiar with it. I'm more familiar 


with the Erie County area - - in your 


community there, do you have any - ~ 
for example, in South suffalo, we have 
quite a few English people there - - 


are there any groups similar to that 


in your area, or is there any ethnic 


group that might either be a minority 


or majority, but let's say a recogniz- 
able group in your area? 
j 


I wouldn't say we nave any 


~I 


© 


10 


11 


12 


20 


21 
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recognizable groups. We have some 
minorities. we have black people, in 
fact, we have a couple of black people 
on the teaching staff. 

What I am leading up to, for 
example, in communities where there mignt 


be a large Polish or Irish or Italian 


population, you might have days where | 
tnere may be some kind of a program | 
geared to that day, which may be songs | 
and dances, things of that nature. Is | 
that ever done in your school? 

I think the tendency is for these 
things to be done on the individual class 
basis. The tendency is for elementary | 


Classrooms to deal with these within the | 


Classroom rather than a general school 
type of thing. 

Now, on the symbol thing. You said | 
during your testimony that when you first 
saw the armband, in your mind the isniliniaed 
had a recognizable symbol in our country, 


extending over a period of time. What 


did it mean to you? 


The black armband I connected witn | 


| 
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| 
l | the demonstrations that were being 
: | carried on in Washington and other | 
3 places. This seemed to be the symbol 
4 they had selected to represent a posi- | 
5 | tion in opposition of the conduct of 
6 tne war. | 
7 } THE COURT: Well now, I don't mean to be 
8 || argumentative about this at all, Mr. 
9 Brown, but if this was not a moratorium | 
10 day, in many cultures, for some time - - 
| 
11 | mayode this is an old fashioned tradition| 
12 ! now - - but it seems to me that caiuies 
: 13 wnere many people simply recognize 
14 mourning for someone mutually, someone 
15 | close to you, father, mother, @ dear | 
16 friend who died, and you're showing a 
17 simple mourning for that person. | 
ig || THE WITNESS: I remember in my younger years that 
19 this was what it was. | 
| | 
20 | THE COURT: People would wear this? 
21 | THE WITNESS: Yes. It wasn't associated with | 
29 ! any particular religious group or | 
93 || political movement, at least to my 


knowledge. 
THE COURT: Well, Mr. James‘ explanation, 
| 


| 
| 
| 


ata! 
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| 


1 | whe. 1+ made it, did it uccur to you 


to 


! 
| that «A.s had a much simpler explanation? 
3 | THE WITNESS: ' I didn't question his motives 


for wearing it, but the impact. I think 


q 


it's something like somebody might wear 
6 || a swastika because they happen to belong 


to this Indian tribe that happened to 


~ 


Now, if a teacher came to teach a class 


g || use that as a symbol - - 
9 | THE COURT: That was one of the things I was | 
10 going to ask you about. what about if | 
11 one of your students or faculty was a | 
LW 1 member of this group, what about their ¥ 
13 wearing a swastika? 
4 THE WITNESS: I think I would react to it in the | 
5 same manner as I did the armband. 
16 | THE COURT: It is quite an extreme example, I 
- | suppose. | 
1. THE WITNESS: Yes, it has more emotional impact 
19 | for some people. | 
90 THE COURT: Now, Mr. Neuborne asked you about 
am | this. I suppose some ladies without any | 
a an religious conviction at all wear crosses, 
7? decorative items, and others with very | 
9 | strong religious convictions wear crosses} 
| 
| 


a | 
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in mathematics, could she have a simple 
necklace with a cross on it? 

I would assume so. It doesn't 
carry that political emotional impact. 

I suppose, again, it comes from the 
mind of the viewer, ‘ight? 

I would assume so. 
Now, you have one hundred people oni 
your faculty, and I imagine there are 
many of them that belong to all kinds 


of different organizations? 


Yes. 


Some, I suppose, may belong to the 
American Legion? 

i would assume so. 
Maybe to some other fraternal 
social organizations, the Rotary Club, 
the Lions Club, things of that nature? 


I would assume so. 


Do some of them wear such Symbols | 
showing they helong to those cuusmheunanan 
from time to time? 

L wouldn't doubt hey do. I'm not 


Let's take the American Legion 


button. For example, I was in the Marin 


a ee Ee 


| 

| 

| 

| THE WITNESS: 
a COURT: 

| 


THE WITNESS: 


|THE COURT: 


THE WITNESS: 
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Corps for about five years, Mr. Brown, 
and there is a little pin that the Marin 
Corps reserves - - some of them - - wear. 
Now, if a member of your faculty was a 
member of the Marine Corps reserve, could 
he wear that particular symbol? 

I would assume so. 

Would you, in seeing that on, let 
us say the moratorium day, in your mind 
would you believe that that particular 
individual had a particular political 


attitude toward the war going on at that 


| 


time? 
I probably would not. 


Now, I suppose we could go right out 


in the street right now and some of my 
friends, and I am sure some people you 
know have, for some time, been wearing | 
little American flags in their lapels. | 


Have you seen some of those? 


I have seen flags in lapels. That 
has no - - That would be to me a question 
of displaying patriotism. 

Would you disagree with the fact tha 


in the minds of many people - - for 


| 59la 
| 
| 


example, on the 4th of July, I exhibited 


2 the flag in front of my home, but as far 
3 as a symbol is concerned, that wearing 
4 || the flag in your .cttonhole lapel day 
5 | in and day out for many people became | 
6 | a symbol of support of the ee ae 
7 whether it was Fresident Johnson or 
8 President Nixon, how they carried out 
9 the war? 
10 | THE WITNESS: I think this is an unfortunate use 
11 | of our flag, certainly a distortion. 
| 

12 || THE COURT: Isn't that what it became in the 

. 13 minds of many people? 

| 
14 THE WITNESS: Possibly, I don't know. 
15 | THE COURT: You were not familiar with i’.? 
16 || THE WITNESS: I am quite conscious of the fact | 
} 

17 that there has been comments about the 
18 | President wearirg a flag in his lapel. | 
19 | I'm not sure just what that is supposed 
20 be: to mean, other than to demonstrate 
21 | patriotism. 
29 | THE COURT: Other people who wore the flag - - 
a | maybe back in Wovember when this hap en 

1 o4 | you didn't look at it that way - - but 
25 | it seemed to me, and [ wanted to ask you 


4 || THE WITNESS: 


THE COURT: 


q || THE WITNESS: 


| THE COURT: 


H “ri . 
10 | THE COURT: 
| 
ll || 
! 
12 || 
! 
13 | 
| 
14 || 
15 | 
_ || THE WITNESS: 
16 | 
17 | 
|| THE COURT: 
18 || 
| THE WITNESS: 
19 | 
| THE COURT: 
20 i 
i 
21 | 
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about it, that many people wore the 
flag because they supported the 
Administration, and that was the symbol? | 

Well, 1 assume it goes along the 
same lines as the motto Peace with 
Honor. 


Now, can you recall whether or not 


any of your faculty wore such devices? 


I have no recollection of that. 
| 
Now, you were a mathematics teacher, 


Mr. Brown, and that's where your atten- 


tion was focused, on mathematics, but 


at the same time in teaching mather-tics, 
| 
you had to, from time to time, get into | 


a number of other areas? 
Oh, yes, you have an obligation to 


do that. 


You get into spelling and English? 

Reading. 

Reading. You would get into 
questions of ethics? 

Correct, morals. 


There is no question about that? 


No, no question. My obligation 


would be - - my feeling would be that 
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I would try very ho rd to keep it within 


the framework of wh t was going on, as a 


. planned part of the course. 
: THE COURT: For example, in English, I think | 
’ | we agree that there is much literature | 
: we look upon, which in reading it, you 
‘ | can't help but say the author had a very | 
adil strong point of view? | 
9 || pHE WITNESS: Certainly. 
0 THE COURT: That is true? 
" THE WITNESS: Right. | 
12 THE COURT: And so that. in teaching particular 
13 | subjects like that, you wouldn't stand, 
M or the Board of Education or the | 
aa Superintendent wouldn't stand over the 
16 shoulder of a teac ir and say no, you 
17 | can't have War and Peace, because he 
18 | had a view toward - - 
19 || THE WITNESS: We exercise very little control 
20 | over - - we keep informed, but we do 
21 very little in the way of censorship 

i 
22 | of what goes into the library. ne 
23 | make their own selection of instructional 
24 | material. 


25 | THE COURT: After the moratorium day, the first) 
I 


ol 


~ 


9 
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THE COURT: 


THE WITNESS: 


THE COURT: 


THE WITNESS: 


THE COURT: 


time as I understand it, there were a 


number of letters to the editor, article 


in the press? 

Yes. 

And so forth, editorials? 

That is right. 

And, as I recail, number one, they 
supported the position that the 
Administration took in reyard to this 
problem? 

I would say that there were a lot 
of editorials that did not support the 
school. There were opinions on both 
sides. My own very unscientific reac- 
tion would be that most of our opposi- 
tion came from neighboring communities 
outside of our school district. Our 
strongest support seemed to be within 
the school district. 

Now, with the Board, do you have a 
contract similar to a superintendent, 
which is renewed every so many years? 

I date back to the days that they 
issued tenure to district principals. 


You have tenure? 


bo 
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Yes. I also have an informal 


understanding with iy Board of Education 
that when my services are no longer 
desired, they may have my resignation. 

I think over the nineteen years, I have 
submitted it at least three times. 

Now, did you get any letters during 
this intervening period from parents, 
and did you have any conversations with | 
parents? | 


I had quite a large number of 


conversations with parents and people in 
the district, and I had correspondence. 
I am hesitant on making reference to a 
lot of the correspondence because we lost 
quite a few of the records of the school 
district in the flood. 

Now, can you recall what the 
attitude of the parents was, can you give 
us some examples? 

Well, they*expressed agreement with) 


the position taken by the school 


administration. They made statements 


that they would hope that we maintain 


*the position when controversial issues 


uo 


~ 
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were going to be discussed, that their 
children would not be propagandized and 
that they felt - - 

From reading the letters, did you 
reach the conclusion they thought the 
armband was propagandizing? 

I got that impression from conversa 
tions, yes, and letters. 

When you say that people ought to | 
see both points of view about history | 
or mathematics, we usually say w onl; 
have one point of view - - 

There are several on those, too. 


Do you think that when you are 


getting across to the pupils that there 

may be two sides to an issue, whether it | 

is the tariff, Social Security or others,| 

that it always ought to be dispassionate 

or should it be controversial sometime? 
I think it should be controversial. 
Mr. Treinin? 
May I ask one question? 
Yes. 


Your Honor, I have just one question 
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1 || CROSS EXAMINATION BY MR. NEUBORNE (Continued) : | 


2 | 0. Mr. 3rown, do you belong to any of those organizations 
i 

3 | that Judge Curtin mentioned, fraternal organizations, 

4 ! American Legion? 

5 h. No, I don't belong to the American Legion, although I am 
6 | a veteran. I happened to be in a different branch. I! 

7 || was in the navy three and a half years. I don't belong 
8 | to any of those fraternal organizations. 

9 | Q Do you, in school, wear any adornments at all, for | 
10 exumple, do you wear Masonic jewelry? 

i] A. No, I don't belong to the Masons. I use very little 

} 

12 ! of this sort of adornment. 

13 | Q. When you talk about controversial material and censoring 
14 | the curriculum, it is true, isn't it, Mr. 4rown, that 

15 | you wouldn't let the English class go to see Romeo and 

16 Juliet because it was too controversial? 

17 | A. I recall some reference to that in some of the involve- 

8 | ment and activities of this course. If I would not 

19 allow it, I would assume that it would be for other 
oh reasons than that I was afraid they would be exposed 

ue to something they shouldn't be exposed to. It would ve | 
99 a matter of censorship. I think there must Nave been 

w other practical reasons why. | 
iH Q Do you recall denying permission? 

os A. No, I don't recall it. As I say, I recal lthere was scl 


to 


NEUBORNE : I have no further questions. 


THE COURT: Excuse me. One other question, 
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reference to that and I nave no reason to believe that 


I did not, but I don't recall the reasons. 


SCT EXAMINATION 38Y AR. TREININ: | 
das anything about Romeo and Juliet ever arisen before 
in this case? 

I recall something. It is probably one of the magazine 
articles or something that claimed that I nad denied 
this and, as I say, I have no independent recollection 
of this happening, but I certainly would have no objec~- 
tions to hnigit school pupils attending Romeo and Juliet. | 
| 
Mr. Brown. In some schools, it has been 
the practice, let's say seniors in 
high school, where some of them yo on 
to college, the others go to work, and 
it is the practice in places to permit 


not only employers, potential civilian 


employers, to come, but recruiters fron | 
the various services to come, is that 


a practice in your school? 


THE WITNESS: Recruiters come on the same basis 


as college representatives come, it is | 


arranged through the Guidance bepartment. 


} 


on 


Tul 
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COURT: Go ahead, Mr. ‘reinin. 

AITNESS : Could I clarify that? It is not a | 
case of ‘hem meeting with a captive 
audience. We don't do it that way. 

COURT: You put it on the bulletin board, 
for example, Mr. Jones will be available 
in Room 7? | 

WITNESS : Right. 

‘4R. TREININ: 
Mr. 8rown, Mr. Neuborne mentioned that perhaps a teacher 
on Ash Wednesday comes with a spot of ash on nis forehead 
Is there a background of great religious controversy | 
at Addison? 


I know of no controversies surrounding this practice. 
And are you mindful that the Commissioner in his decision| 

} 
Stated as follows: "Also, it would be manifestly dite 
to prohibit the wearing of badges calculated on a | 

| 
particular occasion to constitute cause of offense to | 

| 
a considerable number of people, as for example, the | 
display of orange ribbons in a public school in a Roman | 
Catholic community on the 12th of July," is that istmaea 
Yes. 


Do you know whetier or not, to your knowledge, that is 


| 
| 
a quote from a Court of Appeals decision of the State ee 


or 


9 


4 
ve] 
: 


New York? 


Yes. 


NEUBORNE: 


TREININ: 


TREININ: 


But the fact is 


American Legion - - there is no controversy about that 


in the school? 


Carries none for me. 

There are no political demonstrations led by Masons or 
American Legionnaires, 
I'm not conscious of any. 

Now, in all your discussion as to the impact or what you 
thought about the meaning of the armband, were you 
concerned about your meaning cr the meaning that it 
possibly might have to the pupils? 

I was concerned about the impact on the pupils. 

And that was - - was there any other concerns thatyou 


had other than that? 


NO. 


COURT: 


It happens that reference 
longer relevant, unfortunately, 


over theworld. 


that any display of Masonic jewelry or 


I hate to interrupt 


you, but you said you were concerned 


a <> 


2 


i) 


on 


9 


= 


& 


would be? 
THE WITNESS: I try to convey this, that I feel 
the role - - the teacher, in his role, 
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about the impact it would have on the 


pupils. Now, what did you think that 


entering the schoolhouse is, by the 
nature of his job, in a position of 
respect. Pupils tend to emulate, 
imitate the teacher and so forth. 
Therefore, here is the teacher coming in 
wearing an armband, stating very loudly 
that he is in support of that movement 
which is demonstating a particular 
position in relat_onship to the Vietnam 
war, and it is being done in such a way 
that it is out of context with what is 
being taught in the class, no opportunitdl 


be provided for free exchange. 


es 


THE COURT: Go ahead, Mr. Treinin. 
BY MR. TREININ: 
| 2 As a matter of fact, you heard Mr. James testify that 
| on the very next day he was in Washington in the company 
of 500,000 people protesting as he was? 
A. Yes. 


wu 


Q 


| A 


AR. 


THE 


BY 
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602a : 
Is that right? | 
Yes. 
NEUBORNE : May I ask the relevance in that | 
question? 
COURT: Well, Mr. Neuborne, overruled. 


MR. TREININ: 


Now, did Mr. James ever ask for an opportunity to explain | 


to his students the meaning of the armband to him? 


No, he did not. 


After the Johnston memo, did he ask for such an oppor- | 
tunity or sugyest it? 

No, he did not. 

Some discussion was had about whether there was a hearing 
that was proposed before the Board. Did Mr. James, in 
any way, ask for a hearing? 

No, he did not. 
When the Board arranged for a meeting, did he come back 
and say I want a hearing rather than some other type of | 
meeting? 

No, he did not. 

The meeting was arranged? 

Yes. 

And who broke the meeting - - who broke the appointment? 


Mr. James wrote a letter indicating that he would not 


to 
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attend. 


1 Q There was an asswaption that perhaps a teacher in a 


kindergarten might have been wearing this armband, the 


teacher also would have been going through the corridors, 


oi | 


~! 


& 


is that so? 


MR. NEUSORNE: 


THE COURT: 


THE WITNESS: 


| A, Yes. 
Q Also perhaps appearing in the playground or the cafeteria? 
A. Yes. 
0. So the teachers are exposed to all the students in the 


particular school? 
A That is right. 
| Q Wow, there was talk about getting Mr. James to r:move the 
armband to aid the students to get all points of view. 
Will you explain whether it was that or to prevent his 


students from getting only one point of view? 


Your Honor, I think that is a lead- 
ing question. 

Yes, it is a leading question. 
But why don't you take the question and 
express your views on it? 


Well, I wasn't thinking of the 


removal of the armband as beiny anything 


positive in terms of other pupils. My 
request was based on my feeling that 


this was an improper thing to do, to 


i 


5 
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wear this armband, and I was thinking in 
terms of stopping what I considered an 


improper educational procedure and prac- 


tice. 
BY MR. TREININ: 
Q Now, what is a - - explain what a syllabus is? 
A A syllabus in the manner which I use it is a course 


outline prepared through the State Education Department, 
which serves as a guide, within a particular subject 
field, as to what should be taught in the course. 
Usually, a broad, general type of a guide which provides 


a framework within which a particular course should be 


taught. 
Q These are prepared by the Albany office? 
A. That is correct. 
Q And distributed to the teacners of the various courses 


throughout the state? 

A That is right. 

Q And in the syllabi of the various courses, to your 
knowledge, is there any discussion as to how to treat 
controversial subjects? 

A I am conscious of the fact that in many of these things, 
there are suggestions on ways to prevent controversial 
issues. 


Q And you have been acquainted with that ever since your 


college days, I take it? 

Yes. 

It is a fixture in the school system? 

Yes. 

And, in effect, did the Johnston memorandum that came 
in, in any way, to your mind, offer what the syllabi 


have been saying over the years? 


No, I think it was - - to me it was a restatement of my 


impression of what the policy of the State Education 
Department and profession had been for a large number of 
years. 

The subject of teaching controversial issues, of course, 
has always been debated in the profession? 

Yes. 

You made some reference to a national Council for 

Social Studies, do you know who they are? 

It is one of the National organizations of Social Study 
teachers, coming from various levels of education. They 
have a national organization. They come out with state- 
ments and articles and so forth, dealing with this type 
of issue. 


MR. TREININ: Would you mark this? 


(Thereupon, document was marked 


Defendants Exhibit 9 for identification. 
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THE COURT: We will be in recess now until 
2:00 o'clock. 


MR. TREININ: Thank you, your Honor. 


(Thereupon, the court was in recess 


at 12:45 p.m.) 
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ee RESUMED PURSUANT TO RECESS, COMMENCING AT 2:05 p.m.)| 


|= DWARD 


MR. NEUBO"™NE: 


THE COURT: 
MR, NEUBORNE: 
THE COURT: 
MR. TREININ: 


THE COURT: 


IMR. JAMES: 


J. 


BROWN, called as a witness on behalf of 


| the defendants, and having been previously duly sworn, resumed 


testified further as follows: 


Excuse me, your Honor. [I have asked 
Mr. Treinin whether he has any present 
intention of recalling Mr. James. He 
tells me that he has not. I have no 


intention of calling him. The Fresh Air 


Fund Children arrived in the Elmira area, 
and Mr. James would like to drive home. 


.hey are going to take some kids in their 


home, If they could leave now, they eourel 
| 
get back in time. | 
He is not required to be here. 
I know that. 
You do not want him? 
No. 
Very well, Mr. James, you are 


excused. 


Thank you. 


REDIRECT EX/MINATION PY MR, TREININ: (Continued) 


Q. Mr. Brown, there was mention of the fact that you 
recommended dismissal vf Mr. James, was that recommenda- 
tion the tinal act in tnrat situation? 

A. No, I made my recommendation to the District Superinten- 
dent who, in turn, made his recommendation to the Board 
of Education. 

Q. And what was the recommendation of the District Superin- 
tendent ? 

A. The recommendation was for termination. 

Q. He is not a party to this action? 

A. Not this one. 

Q. And then it went back to the Board with the District 
Superintendent's recommendation? 

A. That is correct. 

Q. Tt was their vote tnat was the final action in reference 
to dismissal? 

A. That is correct. 

MR, TREININ: That is ali. 


| MR, NEUBORNE: 


I have nothing further. 


THE COURT: Thank you, Mr. Brown. 


(Witness excused. ) 


MR, TREININ: I call Dr. Terino. 


~] 
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ANTHONY E. T ERINO, called as a witness on behalf 


of tne defendants, and being first duly sworn, testified as 


follows: 


DIRECT EXAMINATION BY MR, TREININ: 


Q. Dr. Terino, you are connected with the State Education 
Department? 
A. Yes, sir. 
Q. In what capacity? 
THE COURT: Excuse me. [I didn't hear your full 
name and the spelling of your name, saan 
THE WITNESS: Anthony E. Terino, T-e-r-i-n-o, 


My title is Director of the Division of 
School Supervision of the State Education 


Department. 


| BY MR, TREININ: 


Q. 
A. 


1; Q. 


Where do you reside, Doctor? 
I reside in East Greenwood, just outside Alvany. | 
Will you kindly state for the record your educat’ i:1 
background? 

I'm a graduate of the College of the City of New York, 


Masters degree in English and in secondary educatic. at 


Columbia University, completed work for the Doctor of 


Philosophy degree at New York University, in school 


ur 
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administration and supervision. 
Do you have any honorary degrees, Doctor? 
Yes, I hold the degree of Doctor of Letters from the 


College of Mount St. Vincent in Riverdale. 


Now, have you ever served as consultant for any organiza- 
tions? 

Yes. At the present time I am the educational adviser 
for the State Association of School Principals, having 
been for many years. At one time that association was 
divided into two organizations; the New York State 
Association of Elementary School Principals, and the 

New York State Association of Secondary School Principals. | 


I was their adviser, the Association of Secondary School | 


Principals. Now that the two organizations are one, I | 
am still their adviser. I have also been consultant for 


a number of school systems. I have headed State Education 


Department surveys, one of them right here in Buffalo 


on two occasions, in 1950 and then again I think a matter 
of about five years ago. That is the type of thing. I 
could go on and list many of them. 


Were you at one time a consultant for the State of west 


Virginia? 
I was a consultant for the City of Charlestown, West 
Virginia, a consultant in the teaching of English, 


Wnat field does your office concern itself with primarily? 


or 


~] 


re 
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Our office is concerned with the total school program. | 
we visit schools, we observe the program, and we recommend 
that the Board of Regents accredit programs. Accreditatio 
of the programs is provided, of course, at the high school 
junior high school level only. At the elementary level 

4t 4s an indirect form of approval that the State aint 
Now, tell us whether or not you have specialized in 
Social Studies and English? 


I have specialized in both of those. I have taught those 


for many years. 

Tell us about your teaching background? 

Well, I started teaching in a private school -- 

What year? 

This was -- this is going to betray my age, but I will 


have to do it -- I started my teaching during the height 


of the Depression in 1933, I believe it was, or 1934, 
and then went into a public schooi in New Jersey. I 
taught in two systems there, serving as the head of the 
English Department, and came into New York State and 
taught in a school outside of Poughkeepsie, a small 


school system. From there I went to New York City and 


spent nine years there, worked my way up through competi- | 
tive examinations to the position of principal, and at 
that point, by competitive Civil Service examination, 


earned a position with the State Education Department. 
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| 
How long have you been with the State Education Department? 


This is my twenty-fourth year. | 
What jobs have you held there? | 
I started as an associate supervisor of secondary | 
education, and I became supervisor of secondary education,| 


served as State Supervisor of English for two years. 


I was curriculum consultant prior to that. In fact, I 


8 ! wrote a curriculum brochure entitled English in Senior | 
9 || High School. From there in 19 -- at the beginning of | 
10 | 1954, through competitive Civil Service examination, I 

11 became the chief of the Bureau of Secondary ‘1001 | 
12 | Supervision, and held that job from 1954 right on to L 
13 | 1973. Last spring I became the director of the Division | 
14 | of School Supervision, which is responsible for both 

15 elementary and secondary education, 

16 | Q. Now, Doctor, if we may place ourselves back to November 
17 | 14, 1969; do you recall the context of the times during 

18 the moratorium days? | 
19 || A. I remember them extremely well because I was on a short | 
20 leave of absence from the Education Department, serving 

a1 | as the acting president of the new Community College, | 
29 | and I remember the tensions and the unrest during those 


| 
ade days. 
24 Q. Now, on the first moratorium day the plaintiff wore a 


25 black armband in an English dassroom while he was teachin 


bho 


qu 


© 


24 


25 


MR. NEUBORNE: 


|| THE COURT: 


MR, NEUBORNE: 


MR. TREININ: 


THE WITNESS: 


fifteen, 
background and qualifications, can you tell us what the 
implication of that black armband is, as far as the 


| students were concerned? 
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youngsters some poetry, the youngsters being the age of 


sixteen and seventeen. On the basis of your 


Your Honor, may I have a moment to 
voir dire on the qualifications, being 
that I am not sure the Doctor has been 
recognized as an expert, nor am I certain 
as to the nature of the testimony he is 


about to give. 


Well, I would think maybe that should 
be saved for cross examination. Why don't 
we do it that way? 

Okay. 


Mr. Stenographer, may I ask that you 


repeat the question for the Doctor? 


(Thereupon reporter read the last 


question. ) 


To the best of my mowledge, the black 


armband -- the wearing of the black arm- 
band at that time represented a form of 


protest against the continuation of the 
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war in Viet Nam. It represented one side 
of a controversial issue. The English 


teacher wearing that black armband, in 


my judgment, would be taking sides ona 
controversial issue in the school building, 


Now, if you want me to elaborate -- 


BY MR. TREININ: 


Please do. 


Well, there has been a long standing policy that is 


expressed in our State syllabi, expressed in the joint 


| 
| 
| 


codes of ethics of the New York State Teachers Association | 
and the New York State School Boards Association, it is | 
expressed in the publications and policy statements of 
national associations of teachers and school iubesaneatned 
that controversial issues within the school should be | 
presented in such a way that all available sides of that 
issue are presented. Now, the wearing of anything that 


represents one side of an issue is, in a certain sense, 


a form of indoctrination, you might call it a form of 
propogandizing. The impact upon pupils may or may not 


result in some overt physical reaction. It doesn't 


necessarily have to have that kind of reaction because 
a 

the impact of a teacher on pupils cannot be measured, 

I think it was Henry Adams that said, "A teacher affects 


eternity." By that we mean the youngster may be in a 


to 
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classroom and he may seem to be paying very little 
attention, and yet what that teacher does, what he says, 
what he wears may have a clear impact upon him because 
that teacher is an authoritative figure, he represents 
perhaps a higher level of education in the area that he 
is supposed to be teaching. You might say it is like -- 
well, you might call that a propoganda device, like the 
famous man technique, Yogi Berra, is shown in the news- 
papers eating Wheaties, pupils admire -- a child admires 
Yogi Berra, therefore Wheaties must be good for him, 

The same in regard to a particular position on a contro- 
versial issue. These things are <-- the child gets imbued 
with what the teacher does and says. 

And in your opinion, does the wearing of the armband of 
necessity have some effect, some impact, educational 
impact, on the student? 

Yes, but it can't be measured because that reaction is 

an internal one. Sometimes it is external, there were 
riots in some schools, there were physical protests. But 
the fact there are no physical protests does not make the 
wearing of any device that shows one side of a controver- 
sial issue, does not justify the use of that device. 

You mentioned physical protests as against the effect 

on the mind. Is the effect on the mind transitory or 


permanent? 
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It can be either one. In some students it might be 
transitory, in others it might be more permanent. 

But it has an effect? 

You can't say that it has an effect on everyone, but if 
it has an effect on one person through the use of this 
propogandistic device or indoctrination, it is wrong from 
the standpoint of public education. [I think we need to 
recognize that a school in modern seciety is a very 
special environment. I don't have to dialate on this, 
but everything we know within the past half century seems 
to point to the fact that the factors that used to have 

a strong impact on the molding of a student's mind, these 
factors have become uimmed over the years. Three very 
notable factors; the home, the church and the community, 
and as these three agencies have loosened their -- have 
sSlackened their ability to make an impact upon -- make 

an educational impact, more and more the responsibilities 
have been turned over to the schools. For example, you 
can take a matter of safe driving being taught in the 
schools, and many people would object to that at one time, 
the teaching of safe driving was left to the home. The 
schools have had to absorb more and more of these 
responsibilities and, therefore, the school is a special 
environment. It is the one srea in which the State and 


school district and the public at large say, ‘Here now, do 


| 
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not indoctrinate children on controversial issues, teach 
them to think so that they are going to be able to 
examine these issues for themselves.' 
And in the process of teaching them to think, what role 
does the symbol play? 
Well -- 
Specifically the symbol of the black armband? 
The symbol in the context in which I understand it was 
used was an indication that the person who wore that 
sy: -ol was protesting in his own way against the viet Nam 
war. But this person was operating in a privileged, 
special environment, which then brings up the very big 
question, does a teacher have the same rights within the 
school building that he has outside the school building? 
let us hold that for a moment. You said there were three 
elements interested in the school environment; the right 
of the public was one, would you explain that, sir, what 
rights, on the basis of your experience, does the public 
have? 
By the public, I mean the state. Organized society has 
a right to have all controversial issues, when they are 
presented in the school, and remember the fact is this, 
that sometimes you have to consider the age level of the 
child and the particular context of the school to 


determine when and where some of these controversial 
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{ssues shall be presented, but when they are presented, 
the State has a right to expect, and by the State I mean 
organized society, that there is going to be no propogan- | 
dizing, but there is going to be an honest attempt to 
present all available sides, so that children can learn 

to think for themselves, dig up information, analyze 
information. Now, in the case of the Viet Nam war, there 
are many very outstanding Americans who took opposite 
sides, and they were learned people. It was a situation 
that caused considerable travail. Honest minds, scholarly | 
minds took opposite positions. People like Dean Rusk, 
Walter Rosteau, we certainly have to consider them 
scholarly people, and they disagreed, of course, with the | 
ones who wanted to terminate the war as quickly as | 
possible. 

One of the other groups that you said have the rights are | 
the school districts. What rights, in your opinion, do | 
they have? 

The school district is part of the state, part of society, 
4t is a segment of it. 

And the third element you said are the pupils, and in 
your opinion what do the pupils have? 

If we allow indoctrination to take place, where do we 


stop? This is precisely wnat happened in Nazi Germany. 


This is what happened in a number of dictatorships. 


to 
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Now, these rights that you have mentioned, have they been 
recognized in the State Educational System heretofore? | 
Definitely. Our syllabi, both in English and in Social | 
Studies make it very clear that in dealing with contro- 
versial issues the teacher and the school must be prepared 
to present all available sides. 
Now, was it recognized in State Educational policy” 
Definitely. The letter that was referred to by the 
previous witness -- 
Is that the one we call the Johnson memo? 


Yes. That was simply a reiteration of a long standing 


policy of the State Education Department. 
Are you acquainted with the code of ethics promulgated 
by the teachers? 


Yes. That code of ethics -- I would like to correct you, 


sir, it was the Teachers Association in conjunction with 
the State School Boards Association. | 
You are acquainted with that code of ethics? | 
Yes. That code of ethics again said what has been a | 
time honored dictum in teaching in the public schools, | 
that in dealing with controversial issues all sides be 
presented that can be presented conveniently. 

And were all sides presented by that teacher on moc 
day when he wore the armband? 


Well, if he did nothing but wear the armband, and that was 


uo 
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a sign of his protest, there was no presentation of any 
other point of view. 

Of course, the teachers have commensurate rights, do 
they not? What are their rights, in your opinion? 

The rights of the teacher within the school I think are 
distinguishable from the rights of a teacher outside of 
school. Outside of school they have the rights of every 
other private citizen. Within the school, however, the 
overriding consideration that limits the right of free 
expression of teachers, the overriding consideration is 
that in presenting controversial issues or partisan 
issues, all available sides must be presented. 

Now, we i.ave talked about the rights of the teacher and 
the rights of the student as they walk hand in hand 
through the schoolhouse gate, to quote a phrase, and one 


takes his place at the teacher's desk, and the other at 


the student's desk, what ave their rights and obligations 


as they sit there facing «ach ovhei, in your opinion? 
You mean the rights of the teacher as against the rights 
of the student? 

Relative to controversial issues. 

Tne rights of a teacher, of course, are to express his 
numanity and his personality. I don't think you can 
divorce tnat from the subject matter, nor should you, 


Perhaps nmpst of us who have gone to scnool remember tne 


| 
Sy | 
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tact tnat there was a teacner who influenced us even 
then. We remember this long after we have foryotten 
the subject matter taught to us. As a matter of fact, 
I would have to say to you that many of us, if not most, | 
have been influenced in our lives by one teacher or 
another. In some cases that teacher may have been your | 
mother or your father, a relative. In other cases it 
might have been a teacher or several teachers in school. 
I would have to say to you that it is very hard to 
distinguish between teaching of subject matter and 
teaching period. You've got to have the interplay of the 
human being with his subject matter. But there has to 

be a line drawn, however, as to when the values of the 


teacher get into the area of controversial issues. When | 


that all sides of the issue are presented that are 
available for presentation. 
Now, as the student and the teacher face each other in 


reference to controversial issues, which in yournind is 


more important, the right of the teacher to express his 
view or the right of the student to know all views? 

Mr. Treinin, I hate to give you an answer there because 
I would have to say to you that the rights of both are 


important. The teacher has rights that make teaching a 


creative act, and when one's teaching stops becoming 4 
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creative act, then the effectiveness of teaching dies. 

So I don't want to take sides there. I say they are both 
equally important. Of cur e, in the case of the pbuest | 
youtve got a growing mind, you have an adolescent who is 
preparing to enter into adulthood. and he is going to 


carry with him a certain set of judgments, and it is very 


| 
| 
| 


important that the school try to give him an opportunity 
to make these judgments on the basis of reason, and not 
prejudice or propoganda. 

In order to make it on the basis of reason, should every 
attempt be made to p-*sent all sides of the controversial 
issues being discussed? 

Yes, and it is not an easy thing to do. This is what 


makes the role of the school very difficuit. 


In your opinion, didthe wearing of the armband on this 
occasion intrude on the work of the school? 

I would say that it definitely did. It used an education- 
al procedure that is frowned upon. It did intrude on the 
work of the school because the work of the school ina 
case of that type is to present the other side of the 
same question, which in this case was the Viet Nam war. 


Now, the evidence indicates that the teacher, when he 


wore the armband, made no comment to the class. Would 
you give us your opinion as to the impact of the fact 


that no comment was made? 


Nn 
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| 
He didn't have to make any comment; the armband, if it | 
was really symbolic speech, spoke for itself. 

And whether or not in your mind the wearing of the symbol : 
is as powerful or more powerful than actual speech? 

It depends on the symbol and che circumstances. I heard 

his Honor, the Judge, make some comment about the wearing 

of other types of symbols. The context in which the . H 
Symbol is worn means a lot. In this particular case 
that symbol was worn when the context was very clear, 
The Judge mentioned this morning the wearing of an 
armband to represent personal mourning, when a member of 
the family passes away and, very frankly, if I thought 
that was the reason for the wearing of the ar iband, as 

a school administrator, I know what I would do. 

What would you do? 

Much as this sounds very unconventional, I would have 

to give the person the benefit of the doubt. If he said 
to me, 'Look, I lost my cousin, it's a tradition in my 
family to wear a black armband,' I would make it clear 


through the public address system, ‘If you see a member 


of the faculty wearing a black armband, consider it a 
matter of personal mourning for a relative, and not what 
it is likely to be construed in our present day.' I would/ 
have to say the same in regard to the wearing of a 


swastika that his Honor referred to this morning. 
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You mear, as an Indian emblem, perhaps? 

Certa/ nly. If an Indian, if it is part of his tribal 
belief to wear a swastika, I would have to distinguish 
between the swastika ag 1t is worn by an Indian and the 
swastika as it represents Naziism. I think it's important 
and possible to alert the students and the teachers, 

'If you see an Indian walking around with a swastika, 

it is part of his tribal belief and not Hitierism or 
Naziism.' Of course, in that connection, as I read this 
case, it seems to be vacillating between two points of 
view. One, that this was a matter of expressing religious 
belief and, on the other hand, that it was expressing 
freedom of speech on a political issue. 

As an educator, would you comment on either? 

My point is this, that if it is a sectarian belief, the 
expressing of a sectarian belief in a public school has 
the same objections as the suppression of a political 

or partisan belief. If a person were to stand in front 

of the classroom in the gab of a nun, there would be cn 
objection because here is sectarian religion. 


That happens to be the law of the State. 


It happens to be the law and tradition. We don't sanction 


this. 
Would you comment on the factor that in the public school, 


in this high school, the youngsters are, in a manner of 


| 
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speaking, a captive audience? | 
Well, the public school, I would have to say, is a very 
sensitive area of American society. The laws passed by 
the legislatures d-al with mandates for the school 
regulating what shall be taught, how long it shall be 
taught, and so forth, and also mandate how long a child 
must attend school. It is a compulsory education law. 


Now, if someone were to comment on the situation in the 


colleges, from your point of view, as an educator, would 
there be a difference in the situation? | 
I would say so. I'm not a college specialist, although 

I taught in colleges. 

In your opinion, what would that difference be? 

The difference is that the public school is a common 
School. It ts a school in which society is compelled by 
the laws, individuals in society are compelled to send 
their children thee or to equivalent institutions. Even 
the equivalent institution is bound by laws to follow 
pretty much the same system of organization as the public 
school. 


You are talking about parochial schools? 


Yes, they may be parochial or independent. College is a 
different thing. College is an optional form of education 
it is offered for an older type of student, a person past 


the years of adolescence, who certainly has -- who is 
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expected to have acquired some of these basic skills of 
reading, writing, interpreting, communication, analyzing 
propoganda, analyzing critical issues. 

So there is a vast difference between the two fields of 
operation? 

There are differences, but even so, I think that the 
statement that was referred to this morning of the 
National Council for the Social Studies, that statement 
wnich dealt with tne academic freedom, I think that 
statement was prepared not just for the elementary and 


secondary schools alone, Ithink it was prepared for the 


teaching of controversial issues in all American education, 


Are you a member of the National Council or do you have 
contact with the National Council? 

No. I have contact. 

In what way? 

As a State Education Department official, we naturally 
get literature of the Council. From time to time we are 
asked to recommend teachers in our state to serve on 
committees, and from time to time we may ask them for 
consultants from other states. 

Nhat could we -- for instance, is the National Council 
something like the Bar Association or the Medical 


Association? 


I would say that the National Council for the Social 
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Studies is for the profession of Social Studies teachers 
what the American Medical Association is to the medical 


profession. 


Q. And I show you Defendant's Exhibit 9 for identification, 
and ask what that is? 
A. This is a policy statement of the National Council for 
the Social Studies, and it appeared in April 1971. To | 
the best of my knowledge, it is the most recent statement 
on academic freedom of the Social Studies teacher. 
Q. Have you studied it? 
A. I have read it, yes. 
Q. Is it consistent with your statement as to the policies 
of the State Education Department? 
A. Yes, except that goes well beyond, it deals with other 
matters that require an awful lot of elaboration. 
Q. Is the Johnson memorandum consistent with this statement? 
A. Yes, definitely. 
= TREININ: May I offer it in evidence, if the 
| Court please? . 

MR. NEUBORNE: [ have no objection. 

THE COURT: It may be marked in evidence. 


(Thereupon Defendant's Exhibit 9, 
previously marked for identification, was 


received and marked in evidence. ) 


or 
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We have a particular set of facts 


in front of us, Doctor, which we must, 


as a court of law, proceed from. It is 


nice to hear philosophical discourses, 
but the Court in any case can only make 
a decision on facts. Do you know why the 
armband was -- 

No, I don't, your Honor. 

Do you know what color coat Mr. James| 
had on that day? 

No, I don't know. | 

I think it is clear, it seems foolish | 
to ask this question, but certainly an | 
armband on a black coat would be less | 
observable than one on a light coat? 


Your Honor, if it is observable at 


all -- | 

My point is, you don't know, I suppos¢ 
how many pupils or other individuals saw 
this or would nave, during the course of 
the day, have opportunity to observe it? | 


That is correct, your Honor, I don't 


know that. 
You don't know, as far as the elevent 


grade students there in this school -- when 


bo 
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Mr. Brown testified, he told us about his 


idea as to what this armband meant to 


him, and I expressed I think the more 
traditional view, which you have also 
talked about. I suppose none of us know | 


what the knowledge was of various students| 


| 
there in that school about armband ia 


and what it meant and what it didn't mean.,| 
We would have no way of Knowing that, and 
I suppose you don't? 


That is true, your Honor, and the 


reaction of the students is hard to 
ascertain. They may not have batted an 
eyelash, and yet the fact remains that 
some of these people might have said, 


'Mr. So and So, our English teacher, he is 


aman who is educated, he is taking this 
position on this case, his position must 
be the right position.' We don't know how 
many thought that way. 

We wouldn't know how many thought | 
about it or would think about it at all. 

That is correct, no question about it 
just as we don't know how many did think 


so. We canft rule out in the matter of 


| one COURT: 


EY MR, TREININ: - 


8 So that in fact Mr. James was just absent that first 
i} 


moratorium day, did you know that? 


Q. As a matter of fact, do you know that he was invited to 


| come back the following Monday, the first moratorium day 


| 

was on a Friday, did you know that? 

| A. Well, I'm not familiar with that aspect of it. 
ti 


630a 


teaching how many might have thought so. 
After all, he was rigut there in a 
privileged environment. Now, I have to 
say to your Honor that it is easy to look 
back, but if I had been the administrator 
I den't think I would have said to this 
gentleman, and I feel a lot of sympathy 
for both sides in this case, I wouldn't 
have said, ‘Please take off your armband.! 
I would have said, ‘If you insist on 
wearing your armband, I am going to have | 
to ask you to take a day's leave of absence 
and wear it outside the building,' ail 
he had every right to wear that outside 

the building. 


All right, Mr. Treinin. 


A. I didn't know that, no. | 


ur 
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Now, Doctor, assume that on the first moratorium day 

Mr. James, an English teacher, we*rs an armband on his 
Sleeve that is about two and a half inches wide, he is 
teaching poetry in an English class to students fifteen, 
Sixteen and seventeen years old, he makes no statement 
concerning the band; considered in the context of the 
political and social situation in our country on that 
Friday, would, in your opinion, the wearing of that 
armband be a disruption of the educational process? 

I don't like to use the word "disruptive". The word 
"disruptive" symbolizes physical reaction. But I would 
certainly say that it intruded on the work of the school. 
It intruded upon it because the work of the school was, 
if it was going to consider that issue, it should have 
been considered in the time honored tradition of having 
both sides discussed or several sides discussed by 


competent authorities whom the school would have brought 


in. 


You use the phrase "competent authorities"; would you 
give us your opinion of the problem of a teacher certified| 
in English, teaching English, discoursing on the political 
implications of the Viet Nam war in the context of that 
moratorium day? 


That is a very difficult question to answer for this 


reason. You see, a competent authority -- our first 


ra | 


te 


definition of competent authority would be a person 


certified by the State to do that kind of teaching, and 
an English teacher would certainly not be considered 


ordinarily a competent authoréty to teach issues that 


revolved around the social studies. We have certificates 
that pass on the qualifications of people to teach 

issues involving the social studies. Having said that, 
however, I would have to add that there is nothing to 
preclude a person from making himself an expert in 
regard to an issue, and this is something, of course, 

that -- who determines that he is an expert if the State 
doesn't? That presents a real problem. If the District 
Principal were to say, 'Well, all right, I think John | 
Jones has done a lot of reading in social studies, I think! 
he is an expert on the Civil War or the Viet Nam war or 
any other issue,! then, you see, that District Principal 


or local school authority is taking an awesome responsibil} 
ity, because if somebody is dissatisfied with the perfor- 
mance, then he is the one for having determined that that 
person who made the presentation was an expert. 

Our State certifies teachers in various fields of knowledge? 


That is right. 


Ard one perhaps is English studies; the other history; 


the other is social studies? 


Social studies includes history, economics, government, 
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sociology. 

It doesn't ificlude English? 

No. 

Conversely, English doesn't include social studies? 

That is correct. 

And is there an important factor in the consideration of 
one certified in English teaching social studies? 


Yes. In the Kind of teaching that our people are expected 


to do today, there is an increasing requirement for 

depth of knowledge in a subject, and the requirements to 
teach English today are far more than were required years 
ago. The same applies to the social studics. As a matter 
of fact, in the social studies, to become a well-rounded 
social studies teacher, it requires an in-depth study 

in a mamber of subjects; sociology, the study of society, 
anthropology, psychology, history, economics, government, 
political science, and any issue revolving around the 
Social studies is extremely complex, including the issue 


of the Viet Nam war, 


Now, Doctor, about a month passed by; Mr. James come back 


to the school, taught, nothing outwardly transpired in 
reference to the armband, and there was a great deal of 
reporting of the incident in the media, and then without 
discussing it with -~yone in the school administration, 


on the second moratorium he again wears the same armband. 


> 
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Could you tell us whether the wearing of the armband on 
the second occasion under those circumstances would be 
a Gisruption, or as you prefer to use -- what was the 
word you used? 

The word I used was “intrusion". 


-- would be an intrusion -n the education process? 


Well, if all this publicity had taken place that you 


referred to, the intrusion would be more noticeable on 


the second occasion than on the first occasion. There is 


something else that you seem to have implied there, whicn | 


brings in a different issue; however, it is probably not 
at all involved in the present case. If the teacher 
concerned, having been given notice by the school board 
that he would be -- did you say retuined or rehired? 
Invited to come back. 


Invited to come back, and he had every intention of 


wearing the armband again, it is very difficult to under- 


stand, from the standpoint of professional ethics, why 
he did not serve notice on the school board that he was 
planning to wear the armband again. 

Le.'s assume that he read Exhibit -- do you have a copy 
of Dr. Johnson's memorandur’ the exhibit referred to as 
the Johnson memorandum? 

This is my copy. 


All right. Would that in anyway change your opinion or 


| 
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Strengthen your opinion as to his situation in that 
regard? 

Well, you see, your question -- to answer your question, 
I would have to say that it puzzles me as to how anyone 
who reads a memorandum or who is aware of a memorandum, 
of what it contains -- 

Assume in this case it was read, 

It would puzzle me as to why such a person would not 
serve notice on the Board of Education that if he is 
going back he is going to wear the armband again, that is 
what his intention is, unless the person thought that 

his posture was neutral and objective. 

In yur opinion, was his posture neutral and objective? 
Not from what I have already told you. 

Did Mr. James by wearing the armband on either occasion 
materially or substantially jeopardize the interest of 
Sound education? 

I think I have already answered that question. 

What was your answer? 

My answer was that he intruded on the educational process 
of the school. 

Do you see any analogy between the message being conveyed 
by this armband in the context of the situation and a 
message being conveyed to an onlooke: by a billboard or 


advertisement? 
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I think -- this is my own reaction -- I think that coming 
from the teacher -- after all, a billboard is a pretty 
inanimate thing -- I would say coming from a living 
teacher, who is a symbol to you of superior knowledge, 

I would say the impact, if anything, would be greater. 
On the other hand, you know, I have to retreat from that 
statement -- | 
Well -- 

-- suppose -- 

We want all sides. 

Suppose the billboard had shown a picture of Bridget 
Bardot -- 

Dressed how? 

That's a good question. And the person looking at it 
happened to be a great fan of Bridget Bardot, who is 

going to know what the differences in impact are? 

Is there a factor implicit in the student-teacher 
relationship of the student seeking the good will of the 
teacher? 

Well, in general I think that is true. I think that in 


our society a pupil -- in our society there is an encourage- 


ment to be credential oriented, and pupils are looking to 
earn their high school credentials. There would be a 


tendency to do the things that are going to help them 


earn it and avoid the things that are going to obstruct 
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their earning it. 

Consider that in the light of the situation of Mr. James 
wearing the armband without making comment, would that 

in anyway impede the average student from asking questions 
or raising questions or asking for an exchange of ideas? 
Mr. Treinin, I think that depends on the kind of relation- 
ship that existed between the teacher and the pupil. 

There are all ranges of relationships. There are some 
teachers who are very informal with their pupils and invit 
all kinds of questions and comments, and they are able to 
handle them, and there are other teacners who are very 
formal, and they resent any questions. You've got a 
different range of personalities. 

As far as the teacher is concerned? 

Yes, and the pupil, too. 

You have a different range of personalities, as far as 

the students are concerned? 

Definitely. 

How would it affect them? 

Some pupils would be more outspoken than others. Even 
outspoken pupils would have to consider what their | 
potential relationstiip with the teacher would be as a | 
result of raising questions. 

I think you indicated that Ln your opinion the wearing 


of the armbané violated the Johnson -- the terms of the 
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Johnson memorandum? 

I don't remember whether I used the word "violated". 
What word would you want? 

I said the wearing of the armband intruded on the work 
of the school, which is another way of saying it did not 
accord with the statements in the Johnson memorandum. 
Did it accord with the statements of ethics that you 
referred to? 

No, it didn't, not in my judgment. 

In your opinion, was the wearing of the armband a part of 
the teaching process on that occasion? 

Well, it has to be part of the teaching process if it is 
a symbolic communication, and that is what it is, a 
symbolic speech, speaking to the students. 

In your opinion, was it teaching or did it have the 
elements of indoctrination or propogandizing? 

I would say propogandizing. There was no provision made 
for presenting the other side of the issue. I would say 
this, in ail fairness to all concerned, that a person 
who is very much concerned about an issue of this kind 
and wants to see it become part of the discussion of the 


school, has every right to go to the principal or to the 


district principal and say, 'Mr. So and So, I am concerned 


about it, I am sure that other adults are concerned about 


it, I am sure that students hear about this, read about 
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am 1 tnis in tne newspapers; can't we have a discussion where 
2 the various sides are presented?! I pointed out, for 
3 example, during that particular -- those particular montns 
4 tnat I was temporarily neading a college, and all around 
5 | us was rioting, even explosion of some bombs. 
6 IQ. At the college? 
7 # Inthe nearby colleges, and even though I was -- 
8 ne COURT: Excuse me, you said "nearby". Do : 
9 | you mean nearby to Addison? 
10 me WITNESS: No, no, nearby Albany. 
11 || THE COURT: What college were you at? 
12 re WITNESS: I was at Schenectady Community College, 
- 
13 || helping to get it going in its first year 
14 of operation. We had Union College Students, 
5 || we had State University College in Albany }+- 
16 || THE COURT: We are getting a little far afield. i 
17 ||THE WITNESS: Yes, we are, I agree with you. The 
18 point I am getting at, if anyone wanted to 
19 as a teacher -- I think a person would hav 
20 | a right to speak to the administration 
21 | and ask for an airing of various points of 
22 | view in a question of this kind. 
=| 
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armband on the first moratorium day, the teachers passed 
a resolution supporting the action of the Board, I 
presume -- although I presume some teachers disagreed 
with that. Would you comment on the effect of tension 
in the classroom or the schoolhouse as it affects the 
educational process? 

Well, without knowing whether there was any tension or 
what degree of tension there was there, I am very 


reluctant to comment on that question. Granted, the 


teachers took an action supporting the Board of Education, 


but I have to say to you all right, it's a matter of 
record, they took the action, but I wouldn't want to 
predict how much tension there was. The fact that they 
took an action that was contrary -- that was not in 
support of this teacher, may have some significance, but 
this is a speculative, which I don't like to do. 

I ask you this because during the preparation for trial 
another expert indicated that he felt that the presence 
of tension was conducive to good education, it helped wie 


educational process. 


MR. NEUBORNE: Mr. Treinin, if he wishes, can 


attempt to characterize Dr. Clark's 
testimony that way. That is not the way 
I read it. You will have the transcript 


of Dr. Clark's testimony. 


| 
| 
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THE WITNESS: Well, of course, the word "tension" 


is subject to many interpretations. There 
is tension with anxiety, and tension with- 
out anxiety. A person worrying about his 
Job goes through a different form of 

tension. I don't know how to get involved 


in that, I am an educator. 


BY MR. TREININ: 


Dr. Clark is mentioned here, are you acquainted with 

Dr. Clark? 

Yes, indeed I am, 

Wiat capacity does he hold in the State Education hier- 
archy? 

Well, Kenneth Clark is a Professor of Psychology at the 
City University -- or no, City College, which is part of 
the City University of New York. His entire career has 
been spent at the college level. [In fact, if I recall 
correctly, his entire career was spent right there at 
City College as a professor of psychology. I think he was 
mentioned in the Brown decision of the United States 
Supreme Court ina case relative to the segregation of 


children in schools. 


The other Brown case, the case cf twenty years ago. 
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A. I see. Is this from the Brown case I'm in now? 
Q. Yes. 
A. Actually -- 
THE COURT: Mr. Treinin, Dr. Clark's credentials 


will be spread out on the record. 


BY MR. TREININ: 


Q. Do you know whether or not his writings have been cenfinedpP 


A. Pretty much to racial matters, pretty much so. He also 
happens to be a member of the Board of Regents of the 
State of New York, which, as you may or may not know, is 
a sort of a school board to the State or you might even 
compare it to the board of trustees of a corporation, 
except I think that if we stick to the educational, you 
can call it sort of a State board sit tahini. He is 
one of, I think, fifteen members of the Board of Regents. 


MR, TREININ: Thank you, Doctor. 


THE COURT: May I ask one or two questions, 


Doctor? You know, in teaching ) u talk 


about expertise in different areas, Well, 


you have taught English many years, and 
it seems to me that it would be most 
difficult to teach English without also 


getting across to a pupil either directly 
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consciously you would like the pupil to 
know more about -- say the teacher had an 
interest in nature, so that the teacher 
then would not only teach good English, 
he would also be teaching something about 
trees, animals, and the world around us 
by bringing in works of very good authors 
in this field. That would be a method of 
indoctrination in a field not within 
English, I suppose? 

Your Honor, you are one hundred per 
cent right. But I don't agree with the 
word "indoctrination", 

Maybe I use the wrong word. 

You see, English is a -- 

Creating an interest in it. 

Yes. For example, if you teach a 
poem by Walt Whitman or Mendreuvtih ne 
William Cullen Bryant or one of our modern 
poets, they make reference to trees, they 
make reference to shrubbery, they make 
reference to geography, and you can't 
teach that poem without yourself getting 
into some knowledge of that. The teachin 


of literature does require a breadth of 
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information. 
That would be more particular to the | 

problem at hand. You take the poems of 

Wilfred Owen and Kipling, they all have a 


different point of view, I suppose, on 


war, and if a teacher picked out the poems 


of one rather than the other, I think that 


you might say the pupils in that particular 


| 


class would get a one-sided point of view. 


Yes, but the teacher is not expected | 


to have freedom to pick out for himself 


| 
| 
| 
| 
| 
| 
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what he is going to teach. 


I know there are texts, and so forth, 


and he follows that, but he also may bring 
in additional materials to make a point 
in English or any other course. 


Oh, yes. In a case such as literature, 


if I understand your position, you cannot | 
rule out a personal preference entirej\ 
One teacher may like the pvems of Kipling, 
another one may not like Kipling, he may 


feel Kipling is an Imperialist and there- 


fore he might take the poems of Shelley, 
who is a rebel, That is all right, nothin 


wrong with that, because ultimately what 
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the person is really teaching isn't the 
politics behind the writer, but the poetic 
powers that that writer expresses. 
You wouldn't criticize the teacher 
4f he laid more emphasis on Shelley than | 
on Whitman, would you? | 
Not a bit, but I don't see the poems 
of Shelley as a current controversial 


issue. Shelley was a rebel in 1820. 


All right, let's get down to the 
present day. I'm sure that in the English 
courses in the 11th and leth grade there 
are a number of pupils who read, for | 
example, about -- maybe in the (th, 8th 
and 9th grades -- writings of some of the 


other people about the blacks, their 


experience in the black community, which 


| 
| 


is certainly a very vigorous point of 
view, isn't that true? 


Yes. I'm glaa you brought that up 


because we certainly would have the writings 
of Malcom X, we would have the writings 

of Martin luther King and, for that matter 
in some of our text books we have the 


writings of that gentleman who almost 
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became the mayor of Newark. It's an 
Italo-American name, I don't recall it 
offhand. When they are reading them 

for literature, it is quite a different 
thing from reading them as a social 
truth. They are reading them for litera- 
ture for the powers to express a point of 


view and for a discussion of that point 


} 
| 
| 
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of view, but not in relation to anopposite| 


point of view. It is the cogency of the 
writer in expressing his point of view 
that is the subject for concentration in 
English. Whereas, in social studies it 
is different, it is not the cogency of 
the writer. 

Do you think, under the context of 
this case, that Mr. James wearing an 
armband one day would have an impact 
greater than, for example, some other 
teacher who might spend a week reviewing 
some of the poems of anti-war poets, such 
as Owen? 

The war poems of Owen express the 
feeling of Owen as he was facing battle, 


the personal point of view. They do not 
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represent a political point of view, your 
Honor. They don't represent the fact 
should England have b2en in the war at 
all. This isn't what our poets represent, 
even Kipling, who was by all means labeled 
an Imperialistic poet. You mentioned a 
poet before, a very good one, Ezra Pound. 
Ezra Pound, as you know, during World War [I 
was considered to be a Fascist for having 
taken a point of view that was favorable 
to Mussolini, and he was living in Italy, 
writing poetry in English, but even so 
when you read Ezra Pound you are aware of 


his political point of view. But that 1s 


not the point, that is not the focus. 


The focus is Ezra Pound as a person sini 


ing in language some ideas, esthetic ideas), 
because that is what his poetry does have,| 
that is what Kipling's poetry has, that 


is what Owen's poetry has. The main 


emphasis is on the esthetics. Whereas in 


the social studies, the main emphasis is 
on the society, not the individual. All 
of these writers, the emphasis is on the 


individual. When you read Walden, for 


8 
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example, by Thoreau, if you were to try 
to carry out the practical statements 
that Thoreau makes and, of course, we do 
know that Mahatma Ghandi did carry them 
out, Martin Luther King carried out some 
of them, civil disobedience. Yo know, 
Thoreau is great to us for being a rebel. 
We don't read Thoreau in the light of the 
kind of society he was rebelling against, 
we read him for a man who was articulate 
in expressing himself. 

Don't you think people like that, 
all of those people you mention, the 
people that read them, that they are 
influenced, there is an impact upon them? 

It is an impact for a different 
reason. It isn't a burning issue of the 
day, a political issue, if you will, 
because after all the Viet Nam war in one 
way or anovher was an issue that was a 
burning issue in our time, 

Of course, according to the explana- 
tion of Mr. James, to him it was a moral 
issue, he wasn't interested in whether or 


not we had a political influence in South 
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east Asia, it was a simple moral issue 
expressed, as far as his life was 
concerned, in his experience as a Quaker, 
His experience as a Quaker, if they 
are interpreted as sectarian religious 
views, you must weigh those as to their 
propriety in the classroom. This is the 


position that I would have to take. of 


course, in the light of the facts that 
have been presented here, whether it was 
religious or moral or whether it was 
political, I am wondering whether we just 
have terms here that are being substituted 


because the facts were all the same, they 


represented a protest against certain 
governmental policies, and by representing 
a protest against governmental policies, | 
they were controversial issues that did | 
have a bearing upon the politics of the 
day. You see, I think this is what 
distinguishes them from other matters that 
we have been discussing. 

Well, we will take a break. We will 


be back soon, 
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(Thereupon the Court was in recess 


at 3:15 p.m.) 


(PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 3:35 p.m.) 


| THE COURT: Poctor Terino, you may take the 
Siand, please. 


ANTHONY E. TERINO, called as a witness on behalf 


of the defendants, having been previously duly sworn, resumed 


and testified further as foliows: 


CROSS EXAMINATION BY MR, NEUBORNE: 
Q. Dr. Terino, you have no special knowledge of the Addison 
School District, have vou? 


| A. The only knowledge I have of the Addison School District, 


records, We get records from every school of New York 

State. We have members of our staff visit the Addison 

School District, I did not co -soclt our records for 

any reports of the visits o. our staff to the Gistrict. 
| Q. You, yoursei., didn't conduct an study of the Addison 


District in connection with your testimony in this court, 


it is one of the districts in our State, we have their 
: 
| 


aid you? 


|" No, sir. 
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You have no personal knowledge of the facts and events 
that took place in November and December of 1969 at 
Addison? 

By personal knowledge, do you mean was I there? 

Yes, 

No, I wasn't there. 

And the testimony which you gave us is testimony really 
based upon your career as an educator, and not based upon 
any specific thing which you happen to know abouv Addison, 
it is based upon your knowledge generally of the education 
al needs of people in this State? 


No, sir, I wouldn't agree with that. It is based on my 
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knowledge of what took place, as I have been able to piece 
it together, 

Yes, but your testimony would be the same if it took 
place in Addison or Albany or if it took Place in any of 
the other school districts over which you have responsi- 
bility? 

If the situation had been the same as in the Addison 
case, it would be bound to be the same. 

Was there any public school in the State of New York, to 
your knowledge, on November 14th or December 12th which, 
in your opinion, it would have been appropriate for an 
English teacher to have acted like Charles James acted? 


You mean an actual situation came to our attention? 
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Q. I am asking you do you know of a public school in the 
State of New York, under your jurisdiction, in which you 
would have thought it appropriate for Mr. James to have 
worn his armband on that day? Really I am asking you, 
in a terribly inartistic way, is Addison any different 
from any other school? 

A. Addison is different from the other schools in the fact 
this situation occurred, 

Q. Does it have any special characteristics that would lead 
you to apply different criteria to Addison than you 
would to other districts in the State? 

A. I dou't get it. 

THE COURT: Each school district in the State is 
different, in size of schools, number of 
faculty, number of pupils, make-up 
economically, socially? 

THE WITNESS: Yes. 

THE COURT: Ethnically? 

THE WITNESS: Yes. 

THE COURT: The question, as I understand it, is 


can you think of any school district in 
the State where, keeping all these facts 
in mind, it would have been appropriate 
for Mr. James to have worn the armband on 


this day? 
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THE WITNESS: Not under these conditions, no. 


BY MR. NEUBORNE: 


Q. 


All right. Now, I recognize that you have strongly held 
feelings on this, strong opinions, you have testified to 
them; do you recognize that tnere are differences of 
opinion among educators as to the propriety of Mr. James 
having worn his armband under these circumstances? 

I don't know of any other opinions on Mr. James! action. 
I naven't -- you might say I haven't gotten that closely 
involved witn tne record. 

Would it surprise you if otner educators or repute felt 
that Mr. James! wearing the armband did not seriously 
interfere with the educational -- 

No, it wouldn't surprise me because there are different 
levels. When you say of repute, I don't know what you 
are talking about. There are educators of repute who 
have more experience than others. You interviewed one 
of them, you interviewed Regent Clark, he is an educator. 
Regent Clark wouldn't be an expert in secondary education. 
He is an educator of repute. 

And he disagrees with you on this point? 

He didn't disagree with me because he doesn't know what 
my point of view is. 


He doesn't think it was improper or a violation of sound 
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education principles -- 


I read his deposi;:ion and I don't happen to agree with it. 


There is no reason you should, Doctor. I am simply 
asking whether there are people who might disagree with 
you. I would like to show you -- this is in evidence as 
one of the letters in Plaintiff's Exhibit 4 -- and I ask 
you just to take a look at it for a moment. 

I don't see the relationship between this and your line 
of questioning. 

Perhaps I can help you. This is a letter to Mr. James 
from the Superintendent of Schools at Elmira. Elmira is 
a community: -- 

I'm sorry, may I correct you? If that is Charles Davis, 
isn't he the District Superintendent? 

He signs the letter Superintendent of Schools. 

May I see that? I'm sorry, there are two Davises, this 
one is the Super.itendent of Elmira. 

Well, the second paragraph of the letter -- Elmira is 

a community not too far from Addison? 

Right. 

Now, the second paragraph of the letter reads: "T have 
followen your problem situation with considerable concern 
and admit \> eing shocked by the Commissioner's ruling. 
Of course, I am not a lawyer but, frankly, expected a 


different approach in the ruling." Do you understand 
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from that paragraph that Mr. Davis doesn't necessarily 
agree with the views you put forth today? 

You have just read that, Mr. Neuborne. 

Now, Dr. Terim., I show you the opinion of Commissioner 
Nyquist in this case. Have you seen it before? 

Yes. 

Would you take a look at it for a moment? 

I am familiar with the opinion. Do you have any specific 
section you «ent -- 

What I specifically -- why don't you keep it. Do your 
views, as you express them here this afternoon, do they 
deviate from Commissioner Nyquist's views at all? 

Not to my knowledge, nov substantially «* B37 

They are relatively similar? 

The presentation that I gave earlier I think is probably 
pretty much in line with the citations and reasoning in 
this decision. 

And in effect you were restating in your own words the 
position that Commissioner Nyquist put forward in his 
opinion? 

I think *t is more than that. In answer to his Honor's 
questions, I went far beyond the discussion that is in 
this decision, far bevund it. 


Could you for the m:ent -- strike that. I ., 788s the 


recora will speak for itself. I take it you feel very 
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strongly that all sides of educational issues, especially 
the potential controversial situation, should be presented 
to students in the public educational context. That is 

a strong feeling, and I share it, and I think it's a 

goal we should strive for. You Know, do you not, that 


school days in many of the school districts of this 


State begin with a flag salute? 

A. Yes, I do. 

Q. Have vou issued any directives from your office instructin 
teachers who lead that flag salute to tell their students 
there is another side and perhaps they don't have to 
salute the flag if they don't want to? 

MR, TREININ: I object to that, your Honor. That 

| question is governed by the legislation 
of the State of New York. 

THE COURT: well, it is cross examination. 

THE WITNESS: I was going to answer in that way. 

I did not issue any such statements at 
anytime. I have had a number of inquiries 
from superintendents and principals in 
regard to how to go about teaching the 
flag salute, may they excuse children Prom 
saluting the flag, and so forth. My only 


answer to that is to cite the law. The 


law says that there shall be the flag 


22 


23 


Salute, and the citations of previous -- 


of decisions relative to the flag salute 
are that the flag salute should be usec 

by the school as a teaching session. Now, 
my comment to many of the schools is that 
it is possible if they have students 
object to the flag salute it is because 
they have not used it as a teaching 
session, as the court decisions have 


suggested that it should be. 


BY MR, NEUBORNE: 


Q. 


What if the students don't want to salute the fiag, what 
do you tell the school districts then? 

Well, a thing of that nature I refer to ou. legal division 
It is no longer an administrative matter, now it is a 
matter of law. 

When you teach the flag salute, from an educational 
philosophy standpoint, what point of view ought a teacher 
articv.late while the flag salute is being taught? 

Well, you are asking me now how I would teach the flag 
salute? 

In conformity with the educational philosophy which you 


discussed earlier this afternoon, yes. 


I would rather say in conformity with the law. 
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Q. I take it -- 

A. After all, it is the law that is binding here. The law 
Says there shall be a flag salute. The decisions have 
indicated that the flag salute should be used as an 
instructional session, and I would say to you that -- 


THE COURT: Doctor, we understand that, that 


part. You say it should be used as a 


teaching device or aid? 


THE WITNESS: Teaching experience, your Honor, 

THE COURT: In keeping or in conformity with the 
law. Then what would happen, what would 
the teacher do? 


THE WITNESS: The first thing, there should be scme 


planning here. It should be -- if the 
teacher alone can't do this planning, ther 
ought to be joint planning by several 
teachers, by committees of teachers in 
cooperation with the staff, but I know wha 
I would try to do as an individual educator; 
I would try to bring out the meaning of 

the flag through discussion, and the 
meaning of the flag is that it represents 
our country. It represents our country, 
right or wrong, that our country can be 


right ¢nd our country can be wrong, but it 
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is our country nevertheless, and the 
opportunity must be there for us through 
the forum of discussion and action to 
correct or seek to correct the things that 
we think are wrong. Now, I think I would 
also point up as a teacher, teaching in 
the year 1974, that bringing about changes 
of a governmental nature is infinitely 
more difficult than it might have been 
perhaps in 1924 or fifty years before that 


This is theapproach I would use. 


You would do something like that every morning as the flag 
salute? 

No, I wouldn't say that it would be incumbent upon me 
every morning. The salute is a gesture of recognition of 
any country. Now, the attitude toward the salute and 
toward my country would be a matter for discussion. 
Whether it would be every morning, IT would rather think 
not. I would say that I would have sessions for that 
purpose. Your Honor mentioned assembly sessions this 
morning. It might be in the form of an assembly session. 


It might be in class, in the social studies class, or it. 


might be in sessions, in small group sessionr, within the 
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auditorium or some other room. 

As I understand it then, it is possible for you to do 

your teaching, with respect caine Jie salute, and to 

get the various points across that you feel should be 

gotten across in educational philosophy, on more than 

one day, it can take a serial period of time, you need 

not achieve your eCucational gcals immediately? 

No question about that. ° You are working toward them. 

Would it not have been possible to have achieved the 

same type of balance of educational goals with Mr. James 

by allowing him to wear the armband on the one day, and 

making sure the contrary points of view were put across 
s 

to the students? 

Mr. Neuborne, I think your question might be answered in 

this way. Would it have been possible for Hester Prim 

to expiate the sin of adultery by still wearing the 


A on her breast? I would say that with tiat armband as 


an indoctrination in one direction, I don't think it would 


have been very easy to do what you say. 

Would it not have been possible to have either Mr. James 
or any other person in the school, who was designated to 
carry out that function, see to it that the students 
received all points of view concerning the Viet Nam war 


either on that day or on some subsequent day? 


Let me break your question down. As to whether Mr. James 
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could have done it, I think that would have depended upon 
his qualifications. 

Is it possible though that he could have done it if he 
had the appropriate qualifications? 

If he had the qualifications. 

Do you know whether he had those qualifications? 

No, I don't. However, if he had a certificate in English 
and not in social studies. then to designate him to do 

4t would have involved a degree of risk on the part of 
tre Administration, as I testified earlier. 

Just so I can understand that, Mr. James, whom I think 
the record will she: was deeply involved in the issues 

of Viet Nam, as I understand it, you feel might not have 
been qualified to discuss them with the students because 
he didn't have a certificate in social studies? 

That is right; he might not have been qualifieu vo presen 
all available sides of this issue. 

But he might have oeen qualified? 

If he was certified in the field of English and not in th 
field of social studies, it would have been proper for 
the Administration to conclude that he was not qualified, 
unless there was some overriding reason for the Administrda@=- 
tion to feel that he was qualified. Now, in assigning 


him to do that, it would be the Administration who would 


have to take the responsibility for assuming that he had 
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that qualification. 

Do you know whether they carried out an investigation to 
determine that? 

I don't know that. 

We got off the track a bit on the flag salute, and I 
would like to go back to that. Consistent with your 
educational philosophy, if a student refused to salute 
the flag, would you permit that student to remain seated 
while the rest of the class went through the flag “alute? 
I think that has been a legal case, and I would rather 
not discuss it. 

I would like to know whether or not this conflicts, 
Doctor, with your educational philosophy, putting the law 
| 
aside for a moment; does that confl’.. or not? 

How can a State official testifying here put the law 
aside? 

I am asking you hypothetically to make believe that the 
law doesn't exist on the issue, and I ask you wh ther or 
not it would conflict with your educational philosophies 


to allow that student to remain seated while the rest of 


che class saluted the flag? 
Your Honor, I really can't give a yes or no answer on that 
type of question. There would be a lot of things I would 


have to think about. I would have to think of the 


circumstances that motivated the youngster to do this. 


~ 
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I would have to think where I would allow him to sit, if 
I dic allow him to sit. I might very ecsily allow him 
to sit, not in the same room necessarily. 

Q. You wouldn't let him sit in the same room? 

A. I don't know. I don't know, this is a very, very 

difficult question. I can't give you a snap answer on 
a thing like that. 

THE COURT: Doctor, on the flag salute, now, as 
I understand it, this would usually be 
directed by a home room teacher, I suppose 
the first thing in the morning? 

THE WITNESS: It could be, your Honor, or it could 
be direct~d -- in some cases it might be 
in a mass situation in the assembly. 


Ordinarily it would be in the home room, 


THE COURT: In the ordinary routine of the dey? 
THE WITNESS: It would be the home room. ss) 
THE COURT: As I understand it, in most schools 


the home room teachers are English 
teachers, math teachers, social science 
teachers, history teachers, all kinds of 
different teachers? 

THE WITNESS: Right. 

THE COURT: Now, in that connection, according; 


to your explanat'on then you would have 
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math teachers, social science teachers, 
English teachers and others, mechanical 
drawing teachers, explaining what the 


flag solute was about? 


Your Honor, I think your implication 
there - - well, I may have given you that 
implication, we hadn't mentioned the 
homeroom teacher earlier. I had men- 
tioned that in the Gevelopgent of lessons 
in regard to the flag solute, if the 
teachers were not capable of planning 
effective lessons, these lessons would 
be planned in connection - - in a group 
situation or they may be pianned by a 
committee of the faculty or they may be 
planned by specialists, and furthermore - |- 

The school is a community, in other 
words? 

Yes, the school is a community, and 
more than that - - 


| 
So if Mr. James wasn't qualified, neh 


your view, you give both points of view, 
somebody else would be there? 
You are 30 right, your Honor. I 


would certainly - - Now, of course, it is 
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easy for me to say what I would do in 
those circumstances, if I felt that ther 
was a need to discuss var ous sides of 
this issue. If I felt there was a 
sufficient sentiment in that school, I 
probably would have arranged for a dis- 
cussion, but the administrative problems 
involved for that type of thing by no 
means are superficial, especially at 
that particular time. I probably would 
have said anyone who wishes to discuss 
tie pros and cons on the issue of the 
Vietnam war would have the opportunity 
to do so by meeting in room so and so 

at any time during the day, where we 
will have various sides presented by 
speakers who are competent to speak on 


the subject. 


COURT: All right. Mr. Neuborne? 


MR. 


NEUSORNE : 

If you had set up that kind of a program, would you then 
have thought it was all right for a teacher to wear a 
black armband? 


No. 
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Even though all sides were going to be pointed out? 

You mean in that particular room and only in that 

room? 

As he went about his duties? 

No, I'm sorry. 

You don't have to be sorry, it is your opinion. 

If he wanted to wear that armband in that room where 
different points of view were going to be expressed, to 
highlight his point of view, I would see no objection 
even though the students would come to know that he was 
strongly associated with one particular thought? 

That is why I would have said the wearing of the armband 
was unnecessary, as long as his point of view was going 
to be expressed. 

If he wore that in the room and the students heard him 
express that point of view, when ie took the armband off 
and walked across the hall into his English class, the 
same students would know his position? 

But they also have heard the other position. 

Bear with me. If the students would know what this 
teacher's position was, and as long as the opportunity 
to hear the other position was made available to the 
students, what's the difference if the teacher left his 
armband on? 


Well, if he left his armband on as he went through the 


school building, he was now outside the function that he 


— 


was performing in that room. In that room, he was 
performing the function of being one of the presenters 


of one point of view. By leaving that room with the 


armband on, he was continuing what he was supposed to be 


confining to one room. 


~\ 


Thank you. When a teacher in front of the homeroom class 


refused to salute the flag and instead remains seated 


while that homeroom class salutes the flag, would you 
consider that to be a strong statement by the teacher to 
the class? 

You see, in the teacher's response on the flag salute, 
again we are getting into a legal case. 

I am asking you whether or not from your experience as 

a teacher the students seeing the teacher seated quietly 
while they went ahead with the flag salute, would they 


perceive that as a statement by the teacher? 


They would have to. 


It would be a strong statement, it would be repeated 
every morning? 

Yes. 

And would you feel that that statement by that teac er 
was in conflict with the educational philosophy that 
you have discussed earlier this afternoon? 

I think that it would constitute a problem. [ would 


certainly try to resolve that problem. 


ie 


cheoretical, because in the case that I e ware of, 
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Q Suppose you could not resolve it? 
A. ell, I - - that is a supposition. Theat is purely 

| 


the contract of that teacher presumably did aot call 
for duties other than the teaching of classes, I think. 

THE COURT: Excuse me, Doctor. I think that 
whether you want to answer or not, we're 
entitled to an answer, leaving the law 
aside. We have law in this case, right 
now in this particular lawsuit, and you 
are expressing an opinion in this case. 
Wow, I think that hc. Neuborne is 
entitled to ge! an answer in tne other 
case, because it seems to me that you 
are expressing an educational philosophy | 
here, and in crder to test that out, it 
seems to me he is entitled to ask about 
a similar situation. 

THE WITNESS: Your donor, I am trying to do it; 
except some of these matters are so 
-onvergent upon the work of our Legal 
Division - - 

THE COURT: Your Legal Division is vitally 
concerned with this case, they went up 


to the Second Circuit on it. we have 


— 
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law in this case, which it seems to me 
your Department should be very conver- 
sant with and follow. Now, you are 
here iot as an expert in law, you are . 
here to tell us about education, and I 
want to listen. 
I am here as an expert in teaching 
and teaching at the secondary school \. 
level, your ilonor. Now, IE hesitate - - 
I have hesita :d to get into this be- 
cause it is so close to our Legal 
Division, and I feel there are people 
in our Department who can answer that ih 
kind of a question so far more compe- 
tently than I. 
You see, Mr. Neuborne isn't asking 
you about legally what you think. You 
may say that I am.a teacher, and I say 
the best way to proceed is thus and so. 
Then the lawyers may say well, Or. 
Terino, the difficulty is the lew is 
this and this. You may say, well, that 
may be the law, but tne facts of educa- 
tional life are thus and so, and we 


have to do so and so. @ 
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MR. TREININ: 
MR. NEUBORNE: 


THE COURT: 
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Yes. 
Now, that is all we are talking 
about, we are not talking avout the 


law in the question, let's put the law 


aside, and don't worry about the lawyers, 
I am sure you igriore them as much as | 
you listen to them. So, Mr. Neube¢rne, 
will you repeat your question? 


¥es,; 2. WixkE: 


May I make a request? Obviously, 
Mr. Nevzborne i» referring to the Rusn 
denrietta case? 

The Russo case. 

The Russo case. 

Among others. 

He is talking about a situation, 
which I think you and I would realize 
is quite similar to or maybe it is the 


same factual situation as the Russo case, 


but he is not saying to Dr. Terino to 
express a legal viewpoint, he just wants 
to find out whether it is good education 
al philosophy to follow the direction. 


I wanted to point out that if 
reference is being made to the Russo | 
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case, there we had the salient fact that 


there was another teacher - - 


NEUBORNE: I cbject to Mr. Treinin attempting 


MR. 
to, in effect, distinguish - - 

THE COURT: Cz course, he is going to ask about 
a situation which is different from it, 
but assume there is only one teacher 
there. Very well. 

MR. NEUBORNE: Thank you. 

THE COURT: Mr. Treinin, on redirect, if you 


want to ask the other question avout the 


two teachers, you may. 


BY MR. NEUBORNE: 


2 


Dr. Terino, I think this was the question. Would you 
consider it consistent with your educational philosophy, 
the philosophy you described for us early this afternoon, 
for a teacher to remain seated quietly during the Piedge 
of Allegiance, while the class went on with the pledge? 
do, I wouldn't consider it consistent. In regaxd to 

the flag salute, though, which you have brought up 
repeatedly, I would like to say that I have to live with 
it because it is a matter of law. Now, I have to fit 
that into the philosophy of education that we are trying 


to implement. 
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I don't mean to be argumentative, but you are going to 
have to fit the First Amendment into your philosophy of 
education as well. 

I don't see any conflict there. To get back to the 
flag salute, the flag salute, the way it has to be 
conducted by law is not my personal judgment, and if = 
had to use my personal judgment, it is very possible that 
I would modify it somewhat. Therefore, I have to try 
to adjust a philosophy in accordance with the realities 
that I am confronted with, and that is a reality. In 
regaid to the teacher, the teacher refusing to salute 
the flag is also a reality, because apparently, that 
teacher could have been hired without consideration 


being given for her duties other than classroom teaching. | 
Suppose there was a contract - - suppose the contract 
didn't talk about classroom teaching, it was a general 
salary agreement, it didn't talk about classroom teaching? 
If the contract didn't describe the duties expected of 


the teacher, and she refuses to salute the flag, then 


the question has to be raised as to whether that contract 


was completely and carefully worded. 
Suppose there is no doubt but the contract covers home- 

| 
room activities, as one would generally conceive of | 


them? 


Homeroom activities, as one conceives them, if that 
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includes specifically the salute to the flag and the 
teacher doesn't do it, then I have to ask in my own 
mind whether she is violating the contract. 

Now, you are aware, aren't you, Doctor, that it is 
relatively common practice in high schools, not only 
in this state, but in this country, to invite military 
recruiters to address assemblies or to make themselves 
available for those students, perhaps who want to taik 
to them? 

Yes. 

Would it be consistent with your educational philosophy 
for an educator to invite a military recruiter on 
campus without, at the same time, inviting a pacifist 
to discuss the evils of war? 

I would do both, I would do both. 

Suppose you didn't, suppose - - if you were confronted 
with a situation where just the military recruiter was 
invited, would you think it was a vio.sation of your 
educational philosophy? 


Let's put it this way, if a pacifist wanted to speak 


against war, and he wanted to speak against war by virtue 


of the fact that we are allowing governmental agencies 
to recruit, I think I would be remiss if I didn't allow 
him to speak, 


I think perhaps I pnrased my question a bit improperly 


~) 
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because we are not on the same wavelength. Suppose you 
have a situation where an educator, following the 
ordinary course that we have in New York State, invites 
a military recruiter, would you then feel it was in- 
cumbent upon the educator to search out a pacifist who 
would appear simultaneously or closely related in time 


to the military recruiter to present the other point of 


view? 
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Might I inguire for waat purpose 
was the military recruiter invited to 
speak? 

I thought the purpose was irrele- 
vant to you, I thought it was the effect 
of the military recruiter, isn't that 
what you said about the armband? 

Mr. Treinin, you will be able to 
redirect. 

I would have to say to you that 
if a military recruiter were recruiting 
in the school to serve in the armed 
forces, whether or not there should be 


an invitation to a pacifist to appear, 


| 


would depend upon the context of the 
times. Very definitely, because our 


armed forces at the moment are recruiting, 


BY MR. NEUBORNE: 


but their activity is not necessarily 


war in all cases. 


Let's put ourselves back in the context of 1969, if a-- 


Definitely. 


- - if a recruiter had been invited onto the Addison 
High School campus in 1969, would it lave been a Nee 
of your educational philosophy for the school not to have 
invited a pacifist as well? 

Well, in 1969 - - it depends if there was a military 
draft there, I think that would present a different 
situation. 

Why? 

Well, because the military draft represents a demand by 
our Government for young men to join the armed forces. 
But not to be recruited? 

No, granted. But nevertheless, I would see the context 
as different there. 

Wouldn't you think the student would only be getting 

one side of a controversial issue? 

I think there also would be an activity that would 
interfere with what the Government is, doing. To solicit 
a pacifist to come in to school would be to engender in 


the minds of the young opposition to the draft. 
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Yes, but aren't - - didn't you just t21l me that it is 
your educational philosophy that all sides of all 

issues should be - - 

Controversial issues. 

The draft is a controversial issue, it was in 1969? 

I don't see it that way. If the draft was provided by 
the United States Government, they were taking students, 
taking children, the controversial issue isn't the 
draft, but whether to do away with the drafv. 

All right, whether to do away with the draft. If you 
have a recruiter come on campus and talk about military 
activity, don't you think it would be incumbent upon you, 
given your educational philosophy, to have a pacifist 
talk about why military activity isn't such a good idea? 
I would have no objection to it, depending on the 
context of the time. 

Not whether you have any objection, I think as a fair- 
minded man, you probably wouldn't have any objection to 
it. 

Would I solicit? 

Would you require - - 

I would invite a pacifist to present that point of view, 
yes. 

If the Addison Administration in 1969 didn't invite a 


pacifist, would they have been in violation of your 
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educational philosophy? 


I suppose to the extent that you have described it, I 


would have to say yes. 
And perhaps by wearing a black armband, Mr. James might, 
in some way, correct the imbalance that was created by | 
their inviting a recruiter without inviting a pacifist 

at the same time? 

I don't agree with you, Mr. Jeuborne. The way to correct 
that imbalance is to present that to the Administration 
to balance it. ‘hat is usurping authority that he didrt 
have. 

When we talk about presenting all sides of an educational 
issue, I take it the ultimate end really is the informa- 
tion received by the student, the student is the focus 

of a series of stimuli, and the important thing is that 
all the stimuli that are possible reach that student, 
that is the end of that philosophy of education, is it | 
nots | 


Would you repeat that question? | 
| 
| 


(Thereupon, the last question was 


read by reporter.) 


WITNESS: Stimuli for thinking for himself? 


362 


| 678a 
1 || BY AR, JEUORNE: 
2 | 0 Right. 
3 | A. Yes. 
4 | Q And if you had a faculty on which you had ninety-nine 
5 | people not wearing an armband on moratorium day, and 
6 one faculty member who showed up with an armband on on 
7 moratorium day, would you think by ordering that faculty 
~ | member to remove the armband that you were increasing | 
9 | the number of stimuli reaching the student? 
10 | A, I don't see that the two are relate.. What you are saying 
11 is that the ninety-nine people who are not wearing arn- 
12 bands are not providing a variety cf stimuli to the | 
13 | pupils, and this one person was providing the stimulus. 
14 || dle was providing one type «f stimulus. 
15 || > I have no way of knowing whether in the social studies 
16 class in Addison there were not teachers presenting 
iT various sides of the Vietnam issue, I would hope there 
18 vere many of them. 
19 Q Assume there were, because I hope so too, assume those 
20 social studies teachers were teaching all sides of the | 
2} issues that needed teaching, why would Mr. James having | 
99 | worn the armbend deprive students of getting ail points 
93 of view on the issue? : 
a4 A Because the sivdents in his class were not necessarily 


| 
in the classes of the others. Furthermore, if they were | 
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to get all sides of the issue, they ought to get them 
from people the best qualified on the staff or off the 
staff. 
You don't know whether Mr. James was qualified? 
I don't know that. It might have been Mr. James, it 
might not have been. 
Let me test one hypothetical against you. Suppose Mr. 
James had worn the armband, as you recall from hearing 
the testimony, he wore it for a total of twenty minutes 
in one English class before he was called out, suppese 
he had worn the armband, and at the beginning of the 
English class had said, "de are going to study poetry 
today, I don't want you to vias distracted, I am wearing 
an armband, it is my personal belief as a Quaker that 
killing is evil, that is why I am wearing it today, but 


it is a personal viewpoint. Please don't let it distract 


from the English class, and let's go on, any person who 
wants to discuss the matter with me, I will be available 
at your convenience,' would that have satisfied your 
educational philosophy? 

No, because I come back to the fact that maybe he was 


not the best qualified person to be avle to discuss all 


sides. 


Now, suppose Mr. James had been extremely well-known in 


the community, let me yive you a hypothetical - - 
' 
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ae Excuse me, let me amplify that. Mr. James' right to | 
2 || discuss all sides of that issue outside the school is 
3 || unquestioned, but in the school, there has to be some 
‘|| consideration as to his competence. | 
5 || THE COURT: Dr. Terino, unless times have 


| 
6 ! changed, I am sure it occurred to you, 


it occurred when I was a student, you | 


8 | would have teachers whose competence 
9 was in mathematics, you can't separate | 
| | 
| 
10 the man from the teacher, he has strong | 


| 

ll | viewpoints upon affairs of the nation, 

2} sports or women's dress styles or many | 
13 | other things. Now, you don't mean to 
14 | say here that there are no teachers in | 
15 the State of New York who, every day, | 
16 | right at this moment, are not expressing | 
17 | to their students, upon all different 
18 | kinds of things, their personal philoso-| 
19 phies? | 
20 THE WITNESS: Your Honor, I thought - - I tried ed 
91 make it clear that a teacher who doesn't | 
9 | do that ‘s likely not to make much of an | 
23 | impact o. he students. | 
24 THE COURT: Following that, you certainly don't | 


pe mean to say that if a teacher - - for | 


| 
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example, I remember one we had in - - 

at that time it was called Medieval 
distory, history of the middle ages, 
this was in the mid-30's when I was in 
school, and he had a real thing on avout 
FDR. I would think that almost every | 
day he would tell us about the terrible 
deficiencies of that man in the white 
House. Now, that happens all the time. 
I mean, I'm sure yon have mechanical 


drawing teachers that do that, math 


teachers that do that, and you don't go | 
around putting recordings in those sia’ 
and calling them in to meetings, unless 
I suppose, if he spends so much time 
that the people aren't getting their 


lessons, but if ne spent a couple of 


minutes a day saying, ‘Did you see what 


the Braves did yesterday,' or ‘'Wnat 


— 


about those New York Mets, they are doin 

a great job.' I mean, you don't go 

around and pull these people like this? 
Not .a bit, your ionor.. I couldn't 


agree with you more on that. \ teacher 


should be able to talk about basevall or 
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1 |i about particular hobbies that ire likes 


to 


or may Cislike, and so on and so forth. 


3 | Even the discussion of FDR, I wouldn't 


say - - there is a line here, there is 


a fine distinction that has to be drawn 


ut 


6 as to when do you have a really contro- 


7 } verSial issue that is of the kind of 
| 
{ 


8 | significance that warrants discussing 
8 all sides. I also - - There is a fine | 
10 line, your donor, and as far as FDR 
11 was concerned, it is the same with re- | 
12 gard to President Nixon or any other 
13 president, there are people who are 
14 going to express themselves in favor of | 
15 against, but there are sometimes when | 
16 | there is a graduation of issues. For | 
17 example, Mr. Brown mentioned earlier the | 
18 | matter of abortion. Well, that can be | 
19 | a burning issue, you see. A teacher 
«1 who expresses one point of view on 
21 : abortion is going to get himself in- | 
, volved with the charge of taking sides 

i 
23 | on a controversial issue. 


THE COURT: I am sure there are many teachers 


in all of the school systems in the 
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State, maybe in this particular scnool 
where Mr. James wore the armband, who 


are expressing very vigorously either 


Support for the action of the Administra-+ 
tion, or, on the other hand, locally | 
were expressing disagreement and they | 
would cut across a wide band of every | 
kind of teacher from English to the | 
sciences and every other kind. Don't | 
you think that was the case that day? | 

‘ | 


I would like to amplify that a Dit, | 


you see, because we've got two separate 


Situations here. We've got groups of | 


teachers of different shades of political 


i 


| 
opinion or every shade of social opinion 


discussing questions that are of inter- 
est to the pupils, and that type of 


discussion could easily involve a mathe- 


matics teacher, a science teacher, a 
gym teacher, and so forth. But then 
there is a different type, a type that 
you might say is part and parcel of 


the organized instructional program and 


curriculum of that school, and that is 


the part that is entrusted to the 
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| 
1 || social studies teacher. There, of coursd, |= 
- you have a different type of personality | 
3 i involved. There you have personnel who | 
4 | presumably, by virtue of their studies | 
5 | in depth of these questions may have nor¢ 
i | 
6 } facts to present. Now, I don't rule out | 
7 | the matter of a math teacher, a science | 
8 | teacher, a gym teacher, as a matter of | 
9 fact, on that particular day, I would | 
10 1 certainly have encourag:d it, to have | 
11 | different members of the faculty speak- | 
12 || ing ex capite. : 
~ 
13 THE COURT: I understand your position, it is 
14 good to have people with background in 
15 social sciences do this, but as a fact 
16 | of life, on this day, you had gym 
17 | teachers and all kinds of teachers, and 
18 some would ignore it, but there would 
19 be a great number who would express 
20 their own personal view, either in 
21 | support of the Administration or | 
29 probably a minority against the Admin- 
23 istration? | 
y4 || THE WITNESS: I agree with that. I think you | sa 


are right. 
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point of view. Now, you are certainly 


experienced with schools, wouldn't you 


| | 
| THE COURT: And certainly the spoken word, I 
2 | believe, would have a greater impact on | 
| 
| 
s students than an armband? | 
4 THE WITNESS: I wish I could share that point of 
5 | view, your Honor, because, as I mentione 
6 | before, when there isn't that full ex- | 
7 | change of points of view, and the ques- 
8 tioning that is solicited from the 
9 Students - - remember, the wearing of 
10 the armband is that type of discussion, 
11 as against the open discussion. ‘Je 
12 don't know what the implications are - - 
13 | 
THE COURT: Take the teacher who dcesn't permit 
14 
| any open discussion, and he speaks, and 
15 
| students listen, you know there are many | 
16 
i teachers like that? 
17 } 
THE WITNESS: Yes. 
18 
Tiiz COURT: And he makes a speech against the 
19 : 
protestors against the war, and he 
20 | 
1 lays out his facts and figures as to 
=| 
H why we should support the administration 
2 | | vi | 
i on that day. Now, he is only giving one | 
792 \} 
3 || 
| 
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say that occurred in a number of class- 


r-oms in the State of New York on that 


4 THE NVITNESS: Your Honor, we have no - - we have 


ou 


absolutely not one case of that kind 


6 |i brought to our attention. I would say 


to you that if there were such a teacher, 
8 | then the school was fully as culpable as 


9 the defendant in this case. 


i1 || 8¥Y MR. NEUBORNE: 


12 || 9 I take it that you would think that if a teacher in 
13 Addison =) 


plaintiff instead of the defendant in this case? 


mm 


I think we understand. If the Administration in Addison 


knew of a teacher who, on December 12, 1969, had a sign 


14 A Excuse me. I think I should have said what, the 


17 

18 “Peace with tionor" on his bulletin board, would you 

19 consider that to be a - - would you consider that teacher 
20 to be in violation of your educational principles? 
21 A You see, I think I would have to agree with what Mr. 

ue Brown said earlier. A quotation of Peace with Honor 

99 doesn't conjure up in my mind as clearly as does the | 
24 armband one side of a controversial issue. 


Q Let me take you back for a minute. You said you remember 


t> 
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the events of 1969 quite well? 

Yes. 

You thought about them a bit before you testified today? 
Well, I remember them. I don't like to use too many 
adverbs and adjectives. 

Did you ever hear the slogar. Peace with Honor before 
coming into the courtroom? 

Yes. 

Does it have a connotation to you? 

I remember that it had a connotation, whether it was a 
connotation that clearly represented one side of the 
controversy or not, I really don't know. 

Don't you remember that that was the slogan of pro 
administration ferces in 1969? 

I have to say to you that in my mind it doesn't conjure 
that up. 

If a teacher - - 

I have to say that the words "Peace with iionor", regard- 
less of who says it, would probably represent the 
agpiration of all Americans. 

As would a black armband dealing with killing? 

All Americans, I hope, oppose killing? 

Of course, but in this particular case, it was in opposi- 


tion to the perpetuation of the Victnam war. 


The Peace with iilonor sign you feel wasn‘t in favor of 


to 
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| 
| | 
| the perpetuation of tne war in conjunction with the oe 
Administration policies? 
! 

| 

! 

| 

| 


3 A. Peace with Honor was the aspiration of - - This is what 
it conjures up in my mind. 

5 Q I won't pursue it. | 

6 || THE COURT: Move on to another field. 

7 | MR. NSEUBORNE: Yes, your Honor. 

8 || | 


g || BY MR. NEUSORNE: | 


10 Q Mr. James, you have heard the testimony, was active 
11 | in demonstrations throughout the community. I think 

12 | you heard Mr. Treinin bring out the fact that he had 

13 | gone to Washington on the moratorium, that he demonstrated 
14 | in the community, and was known as a person who opposed 
15 | the war. Can you imagine with me for a moment a teacher, 
16 | highly vocal in opposition to the war, whose public | 
17 | identification in the community was clearly that of an 

18 | anti-war leader, and who could become a symbol of | 
19 opposition to the war. Now, would you heve any problem 
20 with that teacher continuing to teach in a public 

21 | school? 

29 | A It would depend upon whether or not the teacher would 


accept certain limitations on his activities within 


the school building. 


" Q Assune for a moment that the perception of nim in the 


= 


t 


wo 


te 


on 


lon) 


~] 


@ 


Se) 


10 


11 


Pod 


=) 


Pr 


» 


od 


=) 


689a 373 


surrounding community was as the leader of those persons 
in the community who oppose the war, a lot of publicity, 
a lot of press, a lot of outs-~.ie activity, so that the 
students would have to know who he was, what he stood 
for and what he believed. Would you have any problem 
with that teacher continuing to tach in the public 
school? 

If he comported himself within the regulations of the | 
school, I would defend him against anybody who was | 
criticizing him. I would defend his conduct within 

the school building, if it were beyond reproach. 

If you agree with me, and I don't want to play semantics, 
that individual can, himself, become a symbol by 
constantly associating himself with ideas? 

Of course. 

It is possible for an English teacher, such as Mr. 

James, to be a symbol of anti-war activity in the area? 
Yes. 

Why would that be different than an English teacher 
wearing a black armband on that day to symbolize his 
view? 

I think he called attention to his symbol by wearing the 
armband in the English class where he was supposed to 


teach English. The wearing of the armband had him 


teaching somethiny else as well. 
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| | 
; } Q In the minds of the students - - | o 
2 } A Regardless of what is in the minds of the students, 
| 
3 if he had been in class without the armband and had 
4 ! done an effective job of teaching English, his activities 
5 outside of school would nei n:cessarily have intruded, 
6 | not at all, in fact, on *he educational process, in my 
7 || mind. The wearing of the armband drew a connecting 
8 | link between his activities in the community and his 
9 | activities in the school. 
1 
10 | Q There is no - - you know of no evidence that Mr. James 
11 | did not adequately teach his lesson on that morning, 
12 | do you? 
13 | A. No, I don't know a thing about what he taught. 
14 | Q You mentioned that one of your - - one of the problems | 
15 that you would have with symbols was a hypothetica: 
16 | that you gave us about a nun teaching school in her 
17 habit, and that you felt that would be a violation of 
18 sound educational policy? 
19 A. I didn't feel that way, it is. 
20 Q Would it surprise you - - 
21 | A It is forbidden. 
29 Q It is forbidden in New York State? 
23 A In the public schools. 
| Q In New York State? | bi 


A. Yes. 


& 
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Q Would it surprise you if I told you that the issue has 
come up in eight states, and that four of them allow 
nuns to teach, four of them don't? 

A. I’m fully aware of that. 

Q Is there an educational philosophy that is good only for 
New York State and not for the other four states? 

A All I can *ell you is what our law is. To me, I think 
the law is just. fhat nun represents a sectarian reli- 
gion. 

Q I think we have once again crossed over the border from 
educational philosophy into law. Putting aside the 
legality of it, do you think that is improper, as a 
matter of your educational philosophy, for a nun to 
teach public school whi: earing a habit? 

A i ao. 

Q You do recognize that at least in four states it is 
permitted? 

A Yes, I do. 

Q I have one final question, Doctor Terino, and that is - - 

THE COURT: I hate to interrupt, but, Doctor 


Terino, in some schools, in the black 
Situation, there are garbs or dress 
which are indicative of interest of the 
black person in black pride or black 


power or to be proud of the fact that 


they are black, so that garbs are worn 
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|| by a number of individuals. Would you 


| 


iw 


say that this would be a bad educational 


| 

| 
P | practice? | 
| 


4 || THE WITNESS: No. These people who wear the black 


ut 


African costumes are doing that to try 
to build a sense of pride. The people | 


who study Swahili are trying to do the | 


8 || same thing, tr ,ing to develop a sense 


of pride. This is not a controversial 


10 | issue, so why should we object to it? 

11 | THE COURT: You have schools, let us say, hope- 

12 | fully, that are integrated, black and 

13 | white, and you know the facts of modern 

14 | life, there are a number of white 

15 parents that don't like this kind of 

16 | thing. Now, it is controversial as cae | 
| | 

17 || as they are concerned. | 

1" | THE WITNESS: I don't see it as a controversial | 

19 matter. The parents may consider it | 

20 controversial, but we are always going | 

21 to have some differences from the | 

29 parents. We have parents who like the 

way children dress. we have others | 
24 who do not like the way children dress. | 


Educationally, however, I see nothing 


~] 
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there that would constitute a controver- 
sial issue. In fact, it is something 
that I think would well bear some sort 
of support, that these people, these 
minority groups or any other kind of 
groups, who have to try to find some 
sense of identification, some sense of 
Re 

belonging to a tieuriistic society, I 
think it is peifectly acceptable that 


they wear these. 


NEUBORNE : 
Do you have any objection to teachers wearing 
crucifixes in the school? 


do. You see, as I was telling these gentlemen earlier, 


you've got a fine line here again, a small, tiny | 
crucifix worn by a young lady who might feel particularly 
devout, I think it is - - I think we would be absolutely 
intruding upon her right as an individual to wear that. 
Suppose it was a fairly - - not a massive one, a good 
sized crucifix? 

If the crucifix is symbolizing that the person is a 
clergyman, I think that would be a different situation. 


Really? Even if - - for example, a clergyman - ~ 4 nun L - 


Teaching in the public school? 


w 
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habit, but who simply wore a crucifix that was large 


l 
| 
| 

A nun teaching in a public school who don't wear her 


enough that one could see it without straining, you 
think that would violate your educational philosophy? 

I can't answer that. It is a matter of degree. If it 

is a big crucifix that is usually worn by members of 

the clergy or the religious community, I would have to 
say to you that I think that this might be objectionable. 
It identifies this person as a sectarian teacher. 

It identifies the person as a member of the particular 
faith? 

That is right. 

Does that automatically identify someone as a sectarian | 
teacher? 

The same objection would apply as would apply to the 
nun wearing her habit or a priest wearing his turned 


collar. Now, you see, you are really asking a question 


that brings out the difficulties of this type of 
situation, because there are differences, there are 
clear cut differences in the kind of symbols they are 
going to use. One symbol represents an individual way 
of life, and it isn't for the purpose of demonstrating 


openly to other people here is where I stand, where 


others do. 


Isn't that - - well, isn't that a major function of 


wearing a religious emblem, demonstrating to the 
community at large here is where I stand? 

I would say the wearing of a small crucifix around the 
neck is a symbol of the person's belief in her religion, 
for the same reason that I would Say a St. Christopher 


medal in an automobile is an expectation of that person 


that that person is going to have some type of protection 


from a divine source. 

How about a two and a half inch black armband worn by 
a Quaker to symbolize distress over killing? 

I already mentioned that, I discussed that this morning. 
Tell me why that is different from the crucifix? 

Pirst of all, it is sectarian - - 

Is it more or less sectarian than the crucifix? 

It is a sectarian symbol being brought into the school. 
Would you answer the question? Is it more or less 
sectarian than a crucifix? 

In the case of a large crucifix, I would Say it is 
equally sectarian. 

How about - - 

If it is a small crucifix, it is more sectarian. 

My last question to you, sir - - 

Because, as I said before, the function of the crucifix 


in size is different. 


When a teacher wears a symbol, such as Mr. James wore, 
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as I understand your testimony, he makes it pretty clear 


to students where he stands on a certain issue? 

; 5 , P 

Does he de it? You mean aside from the symbol? 

} 

The effect of the symbol is to make it clear to students 
where he stands? 


Ye 


0] 


Isn't that a healthier situation than a teacher having 


a false facade of neutrality? Isn't it better for a 
student to know what the teacher's beliefs are so that 

he can weigh the statements of that teacher against 

what he knows to be the teacher's belief? 

The facade of neutrality, if the teacher really has | 
neutrality, I see nothing wrong with his showing | 
neutrality. If the teacher feels more than neutrality, 
and he really wishes to express it in the school, I 
think there are legitimate ways to do so. 

Isn't it important for students to know what their 


teacher's biases are, what their teacher's beliefs are, 


so they can better weigh the statements of their teachers? 


I think it depends on what the student seeks in his 
teacher. | 
Isn't that one of the functions of education? 

tf the student is ceeking in his teacher some knowledge 


of poetry, I will frankly have to say to you that the 


teacher's reaction to the Vietnam war might not be as 


Le] 
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important as the knowing of the poetry. 

Really? If you - - let's take - - if you were studying 
Thoreau, wouldn't you want to know wiat your teacher 
felt about - - 

Thoreau? 

If you were studying Thoreau, wouldn't it be of interest 
to you to know what your teacher's beliefs were, in 

terms of civil disobedience, in terms of war and peace, 

in terms of conscience and killing, don't you think that 
would enrich your ability to study Thoreau? 

The study of Thoreau isn't directly related to a 
political issue of the moment. 

You said that - - 

Nait a minute. Let me make a point clear. I said 
earlier, and I said this in connection with wearing 

the armband, that a teacher affects eternity. Thoreau 
wrote the essay on civil disobedience, he wrote it nereung 
he refused to pay the taxes. le said he didn't expect 
that was going to be taken serious by too many people. 
It wasn't taken serious by his own townsmen. As a matter | 
of fact, when Ralph Waldo Emerson went to visit him in 
jail, and he said to him, “David, why are you here?' 
Thoreau made a classic answer, he said, “denry, why are 


you not here?" But the truth of the matter is that 


Thoreau is called a revolutionist, even though he was a 
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very peaceful man. You see, the influence of Thoreau 


came many years later, and this is why in the beginning 


I said who knows what the affect of propagandizing on 
pupils is bound to be. Some of the propaganda, as in 

the case of Thoreau, may be very good. It is the lot 
of the vublic school, Mr. Neuborne, in American society 
today to insure that the children get all available 


sides of controversial issues. I fully sympathize with 


anyone who wants to have a strong feeling, such as the 


plaintiff did in this case, but I think that within the 
school boundaries, there are legitimate ways. ils Honor 
mentioned one, he could have gotten teachers together 

and said, 'Look, I know you feel differently about this, 
let's expose the kids to our points of view, let's have 


it out in an nonest discussion. ' 


Q Doctor Terino, if you were studying Thoreau with Charles 
James, would it be of interest to you to know whether 
he was a Quaker or not? | 

A In this particular case, the fact that Mr. James may have 
been a Quaker is significant to me only in respect to 
what he has done in the armband. | 

Q I asked you - - 

THE COURT: Doctor, I think Mr. Neuborne is 


entitled to an answer to the question. 


Now, you want to separate Thoreau and 
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iti 1 | put him back into the time in which he 
2 wrote, but I think that you, certainly 
3 as a student, I think you would agree 
4 that there nas been a great revival of 
5) interest in Thoreau during the late 
6 | ‘60's when we were involved in the war, 
7 questions of civil disobedience, and | 
8 all the rest. In that sense, he has 
9 || become a modern writer, and he became of | 
| 
10 1 interest to and a controversy to many 
11 | people who were interested in that. | 
12 || THE WITNESS: Right. | 
~ 
13 THE COURT: Mr. Neuborne, can you put your 
14 | question again? | 
15 | 
16 || BY MR. NEUBORNE: | 
17 Q. The question that I was trying to explore with you, | 
18 || Doctor, is would it have been of interest to a student, | 
19 trying to understand Thoreau to his fullest degree of 
20 || comprehension, to have understood and known that Mr. 
2} James was a Quaker with a strong conscientious feeling 
99 about life and death, would it have helped him in terms | 
93 of Mr. James teaching Tnoreau to him, to have him know 
e | that fact? 


95 A. Would you try to - - I just don't get the inter-relationship 
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between Thoreau and Mr. James here. 


Ls) 


| 
Assume for a minute that - - 
| 


ut 


Qo 


THE WITNESS: 


Can we put it the other way around? | 
Forget about Mr. James for a minute, and | 
assume that the teacher was an individual] 
who believed most scrongly, say he 
strongly supported the Government's 
position in Southeast Asia, and felt in | 
order to protect the United States we 
must keep any Russian influence out of 
Southeast Asia, and he fully described 
tc the Domino theory, and felt that if 
we let one inch of territory go in 
South Vietnam that the next point of call 
would be San Francisco. wJNow, he is 
teaching English, he is teaching Thoreau. 
In order for the student to get an | 
understanding of what is going on, 
wouldn't it be helpful to nim to know 
what his teacher's philosophy is about 
this other question, about involvement 
in war, war generally? 


I think it would be very important 


to have his teacher's reaction to the 


problems that Thoreau was dealing with. | 


~ 
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As I remember, Thoreau wasn't dealing 


with ver. 


BY MR. NEUBORNE: 

Q You don't think that Thoreau is thought currently to 
have a major impzct on civil disobedience and the draft 

| and war and peace? 

A, Yes, civil disobedience, but Thoreau's <ontext of civil | 
disobedience was a refusal to pay the local taxes. I | 
would say that people of all shades of opinion on the 
Vietnam war could teach Thoreau very successfully, your 

Honor. 

THE COURT: Let's put it a different way. 

Let's say you have an Irish revolution- 
ary teaching Englisi history, and maybe 
he is reading Macaulay, don't you think, 
so that the student can understand what 
this is all about, he has to know what | 

| the philosophy of the teacher is? 

| THE WITNESS: An Irish revolutionary teaching 

| British history would be very interest- 

| ing, your Honor, especially teaching | 

! Macaulay. 

THE COURT: In order for the student to weigh 


what the teacher might say, he ought to 


THE WITNESS; : I would say that the personal values 
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know something about the teacher, 


shouldn't he? 


of the teacher is extremely important, 
your Honor. There is no question about | 


it, but whether I would pinpoint it to | 


| 
} 


the political values or the political 
point of view, call it any other, you 
may have on a crisis of such moment as 
the Vietnam war was, that I think is a 
different situation. I think we are a 
little far removed. ft think the litera-| 
ture, the literary experience there is 
somewhat different from this tremendous 
pressure of the day by day banging away 
by television, radio and newspapers. 
It is a different impact. 

NEUBORNE : 

I would like to read you, if I may, several sentences 

from the opinion of the Second Circuit on an earlier 

phase of this case. Have you read that opinion? 

No, I haven't. 

You haven't read the opinion? 


Is that this Court? 


That is the Appeals Court, sitting above tnis Court. 
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gm I | A I did read part of that. 
2 | Q I would like to read you some sentences, and I would 
3 like to have your reaction in light of your educational 
4 philosophy. "Several factors present here compel the 
5 conclusion that the Board of Education arbitrarily and 
6 unjustly discharged James for wearing the black armband. 
7 | Clearly, there was no attempt by James to prcselytize 
8 | his students." Apparently, the Appeals Court felt that 
9 simply wearing an armband wasn't an attempt to prosely- 
10 tize his students. Do you know of any facts, other than 
| 1 | the fact that he simply wore the armband, that would 
12 | buttress your conclusion that he was proselytizing? 
~ 
13 MR. TREININ: If the Court please, the whole 
14 decision was written on the point of 
15 | view of the Court admitting, for the 
16 | purposes of the motion to dismiss the 
17 complaint, that all the allegations 
18 were correct. 
19 MR. NEUBORNE: I am asking about whether there are | 
20 | any facts - - 
2) | THE WITNESS: Mr. Nueborne, if you would read 
99 | that again, I would like to answer it. 
23 | THE COURT: Well, we have the record, such as 
oat - ! it is. Whether we agree with your 


95 statement or not, Mr. Treinin, this is 


ot 
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a question which is theoreticel in naturd « 
and I will permit it. It is cross exam- | 


ination. 


IEUBORNE : 
"Clearly, there was no attempt by James to proselytize 
his students.” 
Well, my answer to that is that the armband spoke, that 
was symbolic speech. I think that the basis for that 
statement is even found in the Tinker case. 
I ask you to take a look at Footnote 18, which is the 
footnote appended directly to the sentence I just read 
you, where the Court said, "Appellees argue that James' 
political activity was unacceptable in the classroom 
because the armband was 'the projection of an idea, it 
asks no comment in return and invites no discussion. ' 
This fact alone cannot condemn a protected medium of | 
expression." Do you agree with that? 
It is not that factor alone. It is the factor that that 
practice was carried on in the light of a policy that 
requires limitations on the activities of a teacher within 
| 
the school environment on controversial issues. I also 
notice that the statement that you quoted from that 


Appeals Court, that indicates that any limitation on the 


exercise of constitutional rights can be justified only 


THE 


COURT: I think we have to zero in on the 


WITNESS : That is risnt. 

COURT: Why don't you tell us what facts 
you see in this situation? 

WITNESS: The facts that I see here is that 
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by a conclusion based upon reasonable inferences flowing | 
from concrete facts and not abstractions, and that the 
interest of discipline or sound education are materially 
and substanti>lly jeopardized. Incidentally, my own 
opinion is that there is concrete facts here. The 
concrete fact is that the influence of the teacher is 


unmeasurable, that is a concrete fact, not an avstraction, 


day Mr. James wore the armband at the 


Addison School. 


on the day of such tensicn over social 


political issues, the wearing of that 


armband was an act that had meaning for 
the children, in regard to the particu- 
lar stance of the person wearing the 
armband, and that the person was a 
teacher, teaching in a special environ- 
ment, the school, and that there was | 
bound to be some learning from “nat, 

and that the learning from that is not 


an abstraction, simply because I uave 


or 


~ 


9 


NEUBORNE : 
Gcing to the next sentence, it says, "It does not appear 


from the record that any students believaithe armband to 
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to fall back on the inference of 
teachers throughout history, that what 

a teacher starts can never be measured, 
that a teacher affects eternity, and the 
exanple of Thoreau, I think, is appro- 
pciate, whatever opinions, whatever 


judgments the student might have gotten 


from that armband cannot be recited 
because they were not physical Ceieiasanil 
they were intellectual reactions, | 
cerebral reactions, and to that extent, | 
I think that that point of view answers | 
the statement that I have just quoted 
from the Court of Appeals, and I also 
point out that while the interest of 
discipline may not have been jeopardized 
incidentally, they were jeopardized, who} 
knows that could have happened there - e 


The interests of sound education were 


jeopardized 


be anything more than a denying, symbolic expression of 
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the teacher's personal views." 

Well - - 

As far as you understand - - 

I just finished saying these things are not measurable. 
As far as you know, there is no fact - - 

The fact there was no obvious reaction doesn't mean 
there wasn't any reaction. 

So that in effect really, the Court has laid down a 
standard which we can't measure? 

Maybe it has, but I am speaking now of the interest 

of what we consider sound educational procedures in 

the public schools. 

I think you conceded at the outset of the cross examina- 
tion that there are experts who would disagree with you? 
Certainly, you did not quote them. The gentleman whose 
letter you read is not an expert in secondary education. 
He is just the superintendent of schools of Elmira. 

I don't want to start comparing positions or experience. | 
Kenneth Clark is not an expert on secondary education? 
No. 

It is a narrow, specialized ficld? 

I think there are fine people here, and they iv« 
positions in the field of education, but I would have 
to say to you that the extent to which they have lived 


in secondary schools, the extent to which they kaow the 
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MR. 


THE 
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THE 


MR. 


THE 


MR. 


THE 


curriculum, 
of secondary schools, I think would bear your inquiry. 
And you don't think Dr. Clark is qualified to give 

an expert opinion on this issue? 


Expert as what? 


COURT: 


WITNESS: 


COURT : 


NEUBORNE: 


TREININ: 


COURT : 


TREININ: 


COURT: 


TREININ:; 


COURT : 


TREININ: 


TREININ: 


the teaching procedures and the tradition 


understand your position, Doctor. 


Mr. Treinin, do you have another witness | 
for tomorrow? 
Yes. 
What is his name? 
Dr. Sheldon. 
Now, he is going to come in Seidunet 
I hope so. He is due about 9:00 
o'clock. 


are going to be here at 9:15 tomorrow 
and I would be glad to start at that 


time. 
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He told us he doesn't. 
As an expert on racial - - 


You covered that. Certainly, I 


Thank you, Dr. Terino. 


Thank you, Doctor. 


Dr. Terino, thank you very much. 


I know that you and Mr. Neuborne 


That is very gracious of you. 
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THE COURT: Very well. It has been a very 

educational afternoon. 

AR. TREININ: It has been for all of us, Judge. 
| 
| 
THE COURT: Doctor, excuse the pun. 


(Thereupon, the Court was in 


recess at 5:00 p.m.) 
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| 
1 |(PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 9:40 a.m.}) 
2 | 
i THE COURT: Mr. Treinin, when you are ready we 
4 can begin. I am sorry that I forgot 
5 about the Naturalization proceedings. 
6 || MR, TREININ: That was a great experience; we 
7 | enjoyed it. In our county we don't have 
8 more than six or seven at one time, and 
| 9 this was a new experience for me, 
19 || THE COURT: We usually have up to ninety or one 
| 11 hundred every month. This was a smaller 
12 group. 
-_ 
13 || MR. TREININ: Dr. Sheldon. 
14 
15 
iw | THOMAS OD. SHELDON, called as a witness on behalf 
17 of the Defendants, and being first duly sworn, testified as 
1g || «Ollows: 
19 
29 || DIRECT EXAMINATION BY MR. TREININ: 
2] Q. Dr. Sheldon, you have an office in the State Department 
22 of Education? 
a | A. Yes, sir. 
ro 4 || Q What office 1s it? 
25 . I am the Deputy Commissioner for elementary, secondary 


© 


tee 


and continuing education in the State. 


Will you give your educational background, Doctor? 


Yes. I began as a teacher in 1942, Would you like this 


historically? 
Yes. 


All right. A teacher in 1942, subsequently 


vice-principal and high school principal in Central New 
York. I moved to Hempstead, Long Island as a high school 
principal, became an Assistant Superintendent of Schools, 


Superintendent of Schools in Hempstead, pvecame Superinten- 


dent of Schools in the City of Baltimore -- 
For now long? 

For the City of Baltimore, tnree years. At 
of that service I was invited to become the 
Commissioner of New York State. 

In what year? 

BAS i 

And you have been Deputy Commissioner since 


Yes, siz. 


And will you tell us of what college you are a graduate? 


I am a graduate of Syracuse University. 
Any other educational background? 
Yes, I have a Masters and Doctoral degrees. 


From what colleres? 


All of these from Syracuse. 


became a 


the conclusion 


Deputy 


that time? 


~ 
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When did you receive them? 
I believe the Masters degree in 1949 and the Doctoral 
degree in 1958. 
Now, inyour present capacity what is your field of 
endeavor? 
Well, the State Education Department is divided cial 
into two branches, as far as construction is concerned. 
My responsibilities are for the elementary, secondary 
and adult education programs throughout the State. 
More specifically, in reference to secondary education, 


what are your duties? 


Well, we have -- in secondary education we have an 
instructional branch with an assistant commissioner, and 
within that we have a Bureau of Secondary School Supervisipn, 
we have another bureau for curriculum. There are various 
offices responsible for the supervision, for the produc- 
tion of curriculum for the schools of the State, and for 
seeing that the various regulations and laws pertaining 


to education in the State are adequately carried out, and 


for providing advice to the local superintendents in 
districts of the State, and for again making sure, ina 
supervisory sense, that the proper regulations are 
carried out, that advice is given to help them with their 
work, 


Your jurisdiction extends over the entire state, including 


A. 
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New York City? 
All of the schools of New York. 
Generally, are you acquainted with the factual situation 


in this case? 


Yes, I am. 


Doctor, would you make any comment that you desire as to 


the schools special environment, as a place of special 


environment ? 
Yes, the school is, of course, developed by society to 


serve the children, and through serving the children, 


the citizens and future citizens of the country. In that 


sense, everything that goes on in the school should be 
devoted to that welfare, and in that same sense then, 
those who serve tr? schools in any capacity have certain 
directions that they are impelled and, as a matter of fact 
we think by regulations and law are required to follow. 
There is a certain special set of conditions that pertein 
to educators, including teachers, principals, superinten- 
dents, the entire line. 

Now, in this environment, is it fair to say that there 


are three components involved; the public, as represented 


by the State or school board, the student and the teacher? 


Those three exist, there is no question about that. 


Do you have any -- 


MR. NEUBORNE: Excuse me. Could I interpose an 


2 
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objection? If we are going to have 
testimony from an expert of Dr. Sheldon's 
stature, I suggest it be his testimony 


and not Mr. Treinin's, 


THE COURT: Yes. I know, Mr. Treinin, you have 


BY MR, TREININ: 


Q. 


thought a lot about the case and are 
familiar with it and, I suppose, in 
talking with Dr. Sheldon, you are familian 
with his views, but let the Doctor 


testify. 


Would you comment on the rights and obligations of each 
of those sections? 

Yes, I will. I think that two of them, the State and 

the governments of school system, including the School 
Board, and those who work with it, have an obligation to 
the child and to that citizenry. What they do, what they 
must do, flows out of that citizenry, the nation and the 
state. What they do internally then is that intermediate 
agency has to do directly and most importantly with the 
welfare of the children in that environment, the third 

of the groups that I think you suggested. Now, the 
middle group, and I think this is pertinent to this 


particular case, in view of their obligations to the 
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children, must at certain times set aside certain things 


that are ordinarily regarded as freedoms in the external, 


quote, normal, close quote, environment outside of this 


particular special educational structure. In some cases 
> 


freedom of speech, which I understand is an issue in this | 


case, cannot be as free and unfettered as would be the 
case if I were an ordinary teacher in the civil environ- 
ment outside of the school setting. There are good and 
sufficient reasons for that. 

What are they? 

They are these; that the student is entitled to an 

unpre judiced educational environment, that he should be 
given the opportunity to learn the things that are 
important in our society, to have an opportunity to 
question them, to be presented as many points of view as 
seem pertinent to any particular issue, and to question 
a point of view on these issues. Inthat sense then, I 
cannot walk into a classroom and allow my own personal 
views on any particular issue to prevail, without these 
other opportunities. 

What would you comment on the right of the public in this 
situation? 

Well, all of that, of course, is subject to the right of 


the public. The public expects that that will be the 


environment within which their schools will be conducted, 
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that the children they send into these schools will be 
afforded these opportunities for multi views with respect 
to important considerations, 

In this respect as the State formulated a group of rules 
which have been referred to perhaps as syllabi for the 
various courses? 

Yes. There are numerous statements, I am sure we could 


develop a compendium of them, that pertain to this issue, 


schools of education, it is accepted in the profession | 


saying that this is a fundamental, it occurs in the 


that that is indeed the direction that teachers should 

take. From time to time there are particular views set 
forth under certain conditions that express this more 
2early than at other times. 

Confining ourselves for the moment to the field of 
social studies, are you acquainted with tne syllabi in 

that field? 

Most of them in New York State, yes, sir. 

Ana what do the syllabi state on the question of presenta 

tion of controversial issues in the classroom? 

I think what I have just said, that all aspects of the 

particular question should be presented and analyzed, as 

best one can, in the classroom. As a matter of fact, 


the Council of Social Studies agrees that that is an 


important tenet in education and in the social studies, 


to 
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and has set it forth in its own statement. 
Is this a recent development? 


No, not to my knowledge. I think this is historical. 


1at doesn't mean that there haven't been societies that 


have gone in a different direction, and I don't think 


that we are referring here to those. The Nazi society 


is well known in that they did not allow this to happen, 


and they produced a generation of young men and women 


who saw one side of an issue, and fought for their nation 


in terms of it, even though the underlying motives were 
not good. That is not the American tradition. 

And are you acquainted with what we have come to call 
the Johnson memorandum tnat was issued in anticipation 
of the celebration of moratorium day? 


Yes, I came to the department shortly after that period 


of time. I have read that memorandum a number of times, 


Of course, I read that before coming here. 


And, as a matter of fact, you are successor to Dr. Johnson 


I am, that is correct. 

And will you tell us whether, in your opinion, the 
suggestions in that memorandum are in conformity with 
good educational practices? 

I think they are completely in line with good practice, 


I think that on the part of Dr. Johnson that was a good 


thing to do in the particular set of circumstances which 
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| 
P | existed at that time. 
| 
2 1/Q. And when you say the circumstances -- 
3 a COURT: Could you hand that up so I can look 
4 | at it? 
5 ||MR, TREININ: Oh, certainly. | 
6 || THE COURT: Continue, Mr. Treinin. | 
7 | 
8 || BY MR. TREININ: 
9 1 Q. In the circumstances of that time, wat are you referring 
10 to’ | 
11 | A- Well, we had a time of great strife. It was not always 
12 | physical, but there was some physical strife in our 
~ sk | 
13 country, and there had beeh internal civil conflict. me | 
14 Viet Nam war had become a questionable situation in the 
15 minds of many people, and the degree of question varied | 
16 | with people's particular interest in it and philosophy | 
17 | about it. This had pervaded schools in some parts of the 
18 | country, including the schools in which at that time |] 
19 worked, to the point of their sometimes disruption, | 
20 | Sometimes interference with attendance in the schools. | 
21 At a slightly earlier time there had been burnings. It | 
22 was not a quiet time ‘n America, and this had become a 
23 big issue. One president of the United States, as I | 
zi 24 recall, as best we can ascertain it, on this issue had | 
25 left his office or had concluded that he should not 
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continue in another term. There was great turmoil witn 
respect to this question. 

When you mention disruption of the school, are you 
referring to physice: ¢ sruption alone? 

No, I am not. I am referring to all sorts of disruption. 
Would you name them and explain them? 

Well, if you were to piece them into two, there is the 


one that we have referred to first of all, which had to 


do with physical disruption largely. However, in physical 


disruption, and in the classroom teaching, in the things 
that went on in our colleges and universities, there also 
were disruptions in the teaching process itself. Some 
people chose the opportunity to use their classrooms, 
which might not necessarily have be«. designed for this 
particular: issue, to present all sides of the issue, and 
you might say that that was a form of disruption of the 
educational process normally expected. Some would say 
that that is a positive disruption, that at such a time 

a teacher should attempt to weld into his or her teaching 
these important happenings of the day and, hopefully, 
relate them to whatever he was about in the more normal 
circumstances. There we.e also cases in which teachers 
tried to use their office to influence young people in 

a particular direction. They were sometimes quite overt, 


and there are cases across the United States, inciuding 
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the city in which T worked, where it was necessary to 

2 admonish the faculty as to the importance of staying 
3 as neutral as possible, despite one's personal views, in 
4 handling such questions in the classroom. 
5 || Q. You mentioned the word "neutral", will you explain the 
6 importance of that in the educational context ? | 
7 | A. Yes. I believe it goes back to the earlier comment that 
8 I made, that as a teacher I have no right to prevail 
R) upon the students with my own personal opinions, without 
10 giving them the opportunity, as best I am able, to view 
il the other thoughts on it, to exercise their own thinking, 
12 to ask questions which may be pertinent to their own 

(i 13 perceptions which may be quite different, to their own 
14 family background, to their on community >ackground, and 
15 |} how that communtty feels about issues, and at that 
16 | particular time I am the servant of th: children in that 
17 | class, That is the type of education they deserve and 

H 

18 | should expect from me, 
19 ||Q. You used the phrase "a teacher is the servant of the 
20 class"; would you explain a bit further? 
21 la. He is there for no other reason, most directly, than to 
29 | serve the interests of the children in the class, and by 
23 | that service, of course, to serve those other facets 

| =; v4 of society, present and future. 


25 |. In the context of the situation we are discussing, you 
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have already mentioned the interest of the students; 
would you elaborate on that if you care to? 

Well, in the context of what I have just said, the 
interest of the students I think should be called -- 

let me say, the attention of the student should be called 
to an important national event in a way that will afford 
him the opportunity to learn what the elements of the 
question are, and to again express himself -- I think | 
this is quite redundant really -- to get his questions 
asked and answered with respect to x ee 

And in reference to the Johnson memorandum, is it in 
conformity with the code of ethics adopted by the Teachers 
Association in conjunction with the State School Boards 
Association? 

It is completely consistent with those statements, as I 
understand them, again going to the business of presenting 
all points of view on the particular subject, particularly 
a controversial issue. 

Now, we are concerned with a black armband, which has been 
described as about to and one-quarters or two and a half 
inches in width, worn on the arm of the plaintiff. Would 
you give us your opinion as to the use of symbols in the 


classroom? 


I think it has been accepted that symbols speak for 


themselves. I think the oldest cliche is that. a picture 
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ea 1 is worth a thousand words, and in that respect, there 
2 have been symbols historically that have meant different 
3 things at different times. An armband or any other 
4 Symbol must be viewed within the context of a particular 
5 situation. I know that some people construe armbands, 
6 and when I was a little boy this was the case, a black 
7 armband was traditionally worn in the country town from 
8 which I came as evidence of mourning in the family. 
9 || That doesn't seem to be a part of the context today. 
10 But other symbols and signs have meant different things. | 
| il The cross, which is ordinarily revered in the Christian 
12 community, has been a sign of fear historically ina 
ns 13 number of occasions. For example, there is a transition 
14 in the nation of Spain from one of belief in God to one 
15 of inquisition. It meant quite a different thing in a 
16 short period of time, and we could give other exampies 
17 of this. I guess the Maltese Cross is an example of 
18 another cross used in this fashion. [In the areas of 
19 Lorraine, the Cross of Lorraine meant different things 
20 || at different times. It became a sign of hope for 
21 | liberation, and was carried secretly in France to be 
22 || shown to other people; it had a definite meaning. It 
23 | meant something else to the Germans. That is symbolism, 
oF 24 generally. The black armband in this particular ‘svunesia 


25 I think had a particular connotation. It was widely 
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1 |] recognized for what it was published as meaning, the | 
2 | idea that people were protesting the Viet Nam war. It | 
3 || started with massive mourning for those who died in the 
4 || war, but it also meant opposition to the war. It was a | 

| 
5 || political symbol, in my opinion. It said very clearly | 
6 | that when I wear this I am opposed to the Viet Nam war, | 
7 | and it was so advertised. 
8 | a. Would you tell us, was it good educational practice for 

| 
9 } any teacner to wear that armband on moratorium day in a 
10 high scnool classroom? 
mm I think it wasvery, very poor pedagogy. | 
12 || Q. Assuming that the plaintiff wore this armband in an | 
13 English class in which he was teaching poetry to | 
14 | youngsters fifteen, sixteen and seventeen years of age, | 
15 that he made no statement covering his reasons or his | 
16 | purposes in wearing the armband, would the wearing of | 
17 || the armband by itself, in your opinion, be a disruption | 
18 of the educational process? | 
19 || A. I have just described what I thought the educational | 
20 | process should be. The wearing of the armband in that | 
21 context took away almost every right that I have described 
22 | from those children. It didn't give them the opportunity | 

1] } 
23 to question. Supposedly, this was a class in poetry. 


24 Children are dependent on the teacher for many things, 
including a grade. A man walks in or a woman walks in 
| 


with this particular symbol, which is retty well known 
to varying degrees to the students in the class for 

its connotation, and says just one thing to them, 

'This is the way to go, I go this way', as you view me, 
and if I am friendly to you, I see in that your friendli- 
ness for a particular cause. I, with my perception as 

a student, may view it quite differently. I may have 
family, I may have lost family in that war, I may feel 
that our Government is doing its very best at that 
particular time to end that war a particular way. I am 
given no opportunity to examine those tenets, it's as 
though I walked in there and orally said, 'You should be 
in favor of the immediate cessation of the Viet Nam war.? 
Do you draw a distinction between the Symbol, the silent 
Symbol representing that idea, and the oral presentation 
of that idea? 

There would be little distinction in terms of what E 
said, but properly presented -- had the teacher come 

the classroom and had he followed the advice of the 
Deputy Commissioner, as had been transmitted to the 
Schools, and presented the sides of the issue orally or 


had he used the armband to instigate a discussion of the 


| 
aspects of the issue, I think that I would feel differently 


about the situation. 


After the first moratorium day, Mr. James was invited to 
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come back to the school if he did not engage in political 
activity, the Board made it clear that in its opinion the 
wearing of the armband constituted political activity. 
He came back for the interim period between the two 
moratorium days without any incident, without discussing 
with any administrator any aspect of the wearing of the 
armband, and without saying further appeared on the 
morning of the second moratorium day wearing the armband. | 


Now, if he were to appear before students on that second 


moratorium day, after widespread publicity and discussion | 
in the press and among the citizenry and the students, 
can you tell us whether, in your opinion, the wearing of 
the armband on the second day would be a disruption of 
the educational process? 

I think to a greater degree than the first instance. 

In the first instance the teacher might have claimed 
that he had a right to self expression, that that was | 
what he was attempting to do, speak for himself, even 
though I have said that that is poor pedagogy. The | 
second time the governing body in his district had eae 


delineated what it meant ani their responsibilities for 


the conduct of education in those schools. They had said 
to him, if he didn't believe this the first time, that 
this is a political act, he -rhad been told this, and 


having been told that then, of course, he simply compounded 
| 


to 


uo 
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| MR. NEUBORNE: I object to Dr. Sheldon testifying | 
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the error of the first time. The second time could 
scarcely be construed as an error, but as a direct 
refutation of the policy of the Board of Education and 

a contradiction of the direction he had been given. 

Let's turn to the role of an administrator. Ina 
situation such as this on the first moratorium day, what, 
on the basis of your background and experience, would 
be the role of the administrator? 

Well, he always had one of those roles, I described him 
in that group of people, including the teachers, between 
society and the children and citizens of the future, 

SO he always had that obligation with respect to making 
sure that his teachers treated things, as best they peaks 
in what would be an educationally defensible way, prespera 
ing sides of issues. That was always there. Now, in | 
that particular setting, the highest educational officer 
in the State in charge of elementary and secondary schoold 
had become concerned enough about the possibilities of | 
disruption in the slassrooms, based on evidence that therg 
had been and could be such disruptions, and such disrup- 


tions of the educational process -- 


to the motivation of the Johnson memo, 


He wasn't there when it was drawn up. 


MR, TREININ: I was going to bring that up in my 


| 


MR. NEUBORNE: I suggest you do it now. 
|THE COURT: I will overrule the objection. 


THE WITNESS: Simply attempting to -- well -- 


| BY MR. 
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next question. 


TREININ: | 
Continue, sir. Continue, I will rectify the situation. 
All right. In this instance that office had apparently 
thought sufficiently of these things that it was 
necessary -- and this does happen periodically in a local 
school or any level -- the highest office of the State 
had thought enough of this situation that they felt it | 
necessary to call it to the attention of all of the | 
schools of the State, and there are two particular | 
paragraphs in that memorandum that I think are pertinent 
to this discussion. The one was the idea of keeping a 
neutral point of view, and the second one was the one 

that we have here espoused considerably this morning, the 
idea of all points of view. 

The evidence indicates, Dr. Sheldon, that that memorandum, 
although dated before the first moratorium day, due to a 


logistical problem in your department, did not arrive at 


' 


the school until the interim period. Turning your atten- | 


tion to the first moratorium day, based on the ethnics of 


the profession, »ased on sound pedagogical requirements, 


~ 
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would you discuss the role of the administrator in 
handling this situation on the first moratorium day 
without the Johnson memorandum? _ 

All right. I assume you want me to uidress directly 

the case that occurred, what had occurred in that 
situation? 

That is right. 

I have said generally what I feel the duties of an 
administrator are, Having been apprised of the fact 

that a teacher wasn't presenting different points of 

view with respect to a subject, as I understand it, the 
District Principal asked the teacher to come to his 

office and informed him that this was not in the best 
educational interest of the school and particularly of the 
children in the classes, and asked him to remove it. 

He did that obviously to forestall any educational 
disruption or possibly any physical disruption which might 
occur. In my opinion that was a wise move on his part, 
and part of his duties. 

in reality, did the Johnson memorandum add anything to 

the background of experience and action in regard to 
situations such as this? 

I didn't know what -- you have told me that it did not 


arrive in the school district until sometime before the 


second of these events, but in effect, it was simply a 
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1 || chief school officer in a state reaffirming the same 
2 | things on which the local principal had acted. | 
fla. On the basis of your background and experience as a | 
4 Superintendent in school distyfats, would you comment on | 
| whether it is necessary or it Pxgood educational | 
3 | practices in circumstances such as thi for a district | 
*. principal, for an administrator, to make up his mind o 

8 | the basis of his knowledge whether physical disruption 

9 i] might result or whether he should take action to forestall) 
10 1 Lt? | 
11 Il A. The answer is that that is a proper action. He knows the | 
12 || School, he knows the community, he knows the children, 
13 || or she does if it happens to be a she, and it is proper 
14 then to act in any prudent manner to preserve good 
5 i educational practice and to forestall any possible 
16 | disruption. | 
17 lo In other words, it is good educational practice to 

i 

18 | follow the admonition to prevent the fire rather than to 
19 | Dut IY out? 
20 x There is no question about that. | 
21 5 On the basis of your background and experience, did Mr. 

29 | James' wearing the armband materially or substantially 

23 | Jeopardize the interests of sound education? | 
2 A. I have no doubt of that. I think I have set forth why | 


| 
| in my earlier statement. 
| 
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Would you explain the impact of the teacher as an 
author ~ figure in the classroom on this problem? 


Yes. Teachers are viewed in a variety of perceptions 


| 


but, generally speaking, a good teacher is held in good 
esteem by this students. It also usually involves him 
as the person who gives directions, has control of grades, 


and he is generally highly and positively regarded. 


| 


There are exceptions to that, but we are talking about the | 
good teacher. So there is a positive context associated 
with him normally. Now, depending on how he treats his 
class, they may or may not feel free to approach him on 


different times, on different occasions, with different 


kinds of questions. I think I said this earlier, if this 


man ‘Wad normally taught poetry, and was expected to teach 
poetry, and people were in this particular context, if 

he came in with a political symbol, it could very well 

be that the children would not feel that they could 
approach him and say, ‘What does that mean. why do you 
wear that today?' They are not expected to be the 
incidents of the educational discussion, although sometime 
children are. 

Would you discuss the concept of exchange of ideas in the 
light of this situation? 


Unfortunately, there are none, and the ideas then must 


be exchanged within the eye of the beholder, and each of 
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the children, looking at the teacher, will view that 


particular symbol in different ways in terms of his 
experience and, as a matter of fact, if a person had 
another view that did not rest with the child, he has 

also deprived him of an opportunity to examine that 

particular point of view. The child is left pretty 

much where he is and must focus his association of that 

symbol with that parvicular person. He is not being 

educeted with that person. 

Would you also give us your views on the doctrine -- on 

the impact of this situation in reference to the indoctrin- 

ation of the student? 

If it is anything, I guess you would have to term it 

indoctrination, inasmuch as there 18 no opportunity 

for examination and rapport or discussion between teacher | 

and pupil. It can't say anything else than what I have 
said it said, what I feel it said. 

Can you tell us whether or not this is good educational 
practice? 

Very poor educational practice, and accepted as such. 
Will you give us, on the basis of your background, the 
effect of the use of symbols in the classroom as it tends 


to the polarization of the student body? 


That is a matter of de ree, of course. You would have 


to know the student body, you would have to know the 
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= 1 } setting and the various things that I have said, but if 
| 
2 II we believe that our citizenry run along a particular 


curve, and that the children in a school run along that 


curve, holding different opinions to different degrees 


qi 


at different times, then the possibilities are there that 


6 | those who feel negative to a particular symbol could be 
7 impelled to be offended, and then impelled either presently 
8 | or at some time in the future in a particular direction. 
9 || It presents the possibility of disruption. 
10 || Q. A teacher walks into the classroom with an armband on 
ll on moratorium day, in the context of our country's | 
12 | situation, with every intent that it be an expression of | 
13 mourning and a sign of his personal grief; does that -- | 
14 would you discuss whether or not of necessity it has the | 
15 | same impact on the thirty-five or forty children who are 
16 | ranged before him? 
17 A. No, it doesn't, and in this particular instance there | 
is i were two concrete different instances that indicate that 
19 | it did not. The first, I guess, the teacher felt that | 
20 |! this was a symbol that meant something to him. Any | 
i j 
21 ! teacher knows that -- I guess the term there is beauty is | 
| 
22 || in the eye of the beholder, but Earl Kelly has written a | 
23 | fine little book on this very subject; it is on the 
7 24 subtect of perceptions, and its title is Education “or | 
25 , What Is Real, and whai ne attempts to point out there, 
| 
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and it is very important for all teacners, is that you 


must attempt to teach from the viewpoint of the learner, 


that what it means to you in your construct is not 
particularly important, but what it means to the learner | 
is the important thing, and so then in teaching you must 
attempt, and good teachers do this, to examine the | 
feelings, the strengths, the weaknesses, the backgrounds 
of the people you teach, and then to present your | 
material in view of their perceptions. So in the first 
instance, there wasn't any question, this wasn't opportu- 
nity wasn't there, it was simply poor teaching, and we 
have gone through the matters in the second instance. 

Since he seemed to have some doubt the first time that 
this meant something to him, that he was not concerned 
that it meant something to Fis class, the governing body, | 
the educational body had said what it meant, which I 


think is a duty of theirs, and had told the administrators 


in this district that this is what it means, it isa 


political thing, and he had been told it is a political 
symbol, and at thet point you are way out at the end of 


the plank recause you now with full knowledge go in and 


| 
teach what has been termed a political symbol. | 
This class is statutorily mandated to attend school -- 


Well, depending on their ages. 


| 
Yes. We are talking about eleventh grade English. | 
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es 1 I. I don't know their ages in this classroom. | 
2 lo, Assume it is fifteen, sixteen and seventeen. | 
3 A. In that area come of them are mandatorily compelled. | 
4 Q. Would you describe the impact of the situation in relation 
| 
5 to the fact that there is a captive audience‘ | 
ing Under the conditions they are a captive audience for that 
| 
7 ] particular part of the instruction, that pertaining to 
8 the odlack armband. I don't know what else went on in | 
9 the classroom in terms of the teaching of poetry. I | 
10 |I would hope it had more of the ‘essence of the type | 
11 | teaching I have talked about, an examination of why 
12 | people wrote particular things an¢ what they mean from | 
re; 13 | all points of view, which I understand is a good way 
14 | to teach poetry and literature, but that particular | 
15 1 part certainly did not fit into the proper educational 
16 | context. | 
17 ° Let us for a moment think in terms of the situation ina | 
18 college classroom as compared to the situation in this 
19 poetry classroom, what are the differences from your 
20 | point of view? 
Fe The elements are the same, the basic elements of food 
99 | education doesn't change from stage to stage. However, 
ms the degree of maturity of the people being taught in 
“ite 24 the college is considerably different, so they mint 


25 react differently in the situation. One might expect 


tw 
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that you would have in that classroom people who would 

on their own question. There probably was more feeling 
on the campuses and colleges and universities, more 
knowledge, more educated feelings about this issue of the 
day. In that context it is quite likely that people 

on their own would have examined the issue and brought on 
an educational discussion, whether it was intended by 

the teacher or not. 

The relationship between the student and the teacher is 
different in each case? 

Yes, sir, it is. 

Sir, do you draw any distinction of an impact of a black 
armband with an armband that’has another symbol imposed 
on it? 

Well, any symbol is defined in terms of the context in 
which it is used, and so there are differences, they mean 
different things, society defines them for different 
purposes, people who wear them define them for different 
purposes and give them different meanings, and there are 
different degrees of importance attached to the symbol 
at different times by different people. So there are 
these differences, but in terms of educational implica- 
tions, the basic substance is the same. 


What is the basic substance? 


The basic substance is that if you don't do more than 
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ee 1 simply wear the particular symbol, you have engaged in 
2 | very poor education. 
3 || Q. As an educator, do you draw a distinction in the obliga- 
4 tions of the teacher in reference to merely wearing the 
5 armband or going into a discussion of the armband, insofa 
6 as the indoctrination of pupils is concerned? 
| 7 A. Yes. 
8 |} Q. What is that distinction? | 
9 || A. This, again, is good educational practice -- 
| 
10 || MR. NEUBORNE: I am sorry, I missed the last 
11 | question, could you read the question? 
| 
12 
a 
13 (Thereupon the reporter read as 
14 follows: 
| 
1b | "Q. AS an educator, do you draw a 
16 | distinction in the obligations of the 
17 teacher in reference to merely wearing 
| 
18 the armband or going into a discussion of 
19 the armband, insofar as the indoctrination 
20 | of pupils is concerned? A. Yes. Q. What 
21 , is that distinction? A. This, again, is 
29 | good educational practice -- ") 
| 
23 | | 
- | 
24 || THE WITNESS: { want to finish tnat. What I 


25 started to say is that many teachers have 


iR, TREININ: 

In the absence of discussion, the mere wearing by itself 
affects the student? 

It took away the rights of the student, the right of the 
Student to question and to be informed, and to have the 
opportunity to see this in terms of his perception, maybe 


to have his perception changed by a good teacher. 
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used rather bizarre methods to bring in 


Symbols that are not commonly acknowledged} 


to use them to get the attention of their 


class on a particular day, perhaps a 
chain around the neck or something when 
teaching an issue that might be related 


to any kind of restraint. There are ways 


of getting attention, and having done 
that, then to base a lesson on it, and 


had this particular symbol at this time 

been used as the basis for an educational 
| 
discussion, I would feel quite differently| 


about it than the mere fact it was worn 
| 


and no opportunity for discussion ensued. 


| 
Well, Mr. Treinin, I certainly don't 


want to interrupt, I am interrupting -- 


that is, aren't we going over the same 


~ 
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ground again and again? 
| MR, TREININ: I am just about ready to complete, 


just another question or two. 


BY MR. TREININ: 


Q. You have,on the one hand, a teacher who wants to express 


his grief on killing, the moral aspect o* the war and, 
on the other hand, you have the student who has the 
rights as you have described them, on the basis of your 
background and experience, which is the more important 


in the context of the classroom, that the teacher in 


that situation express his grief or that the student have 


the full realization of the rights that you have 


described? 


A. At the outset today I said the teacher was in the class- 


room to serve the students, and I firmly believe that, 
and this is one of the cases in which I think he must 
set his personal rights, which he might enjoy as a 
citizen outside, aside in the interest of g00d education 


| of the children in his class. 
' 
| 


be While he is in the classroom? 
| A. While he is in the classroom. 
MR. TREININ: Thank you very much, Doctor. 


Q. 
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| CROSS EXAMINATION BY MR. NEUBORNE: 
Dr. Sheldon, you have no special knowledge of the Addison 


School District itself, your testimony today is based on 


your general perception of the schools throughout New 
York State? 

Yes, and certain other particular specific things about 
Addison that would come to my attention in the normal 


course of events. 


You made no independent study of the facts of this case? 


No. 

Your full knowledge of the facts of this case has been 
gleaned from reading the court opinions and discussions 
with the defendants in the case is that correct? 


That is correct. 


Did you ever discuss the f'acts of the case with Mr. James? 


+ 


I never nave, 

Or with me? 

No, sir. 

When did you know you were gcing to be a witness here, 
Dr. Sheldon? 

I don't know about here, but over a year ago, [ believe 
it was in May of 1973 or thereabouts, we were asked 
whether or not we would be availiable to testify ina 


court situation. 


Do you feel any responsibility at all before giving 


| 


| 
| 


testimony in a proceeding like this to discuss the facts 
with the other side, to make sure that your perception 
of them is an accurate perception? 

I did not. 

May I ask what materials were transmitted to you by the 
defendants in terms of your learning what the facts were 


in this case? 


Yes. Materials which I had were the materials pertinent 


to the Commissioner's decision, which were sent to my 
office, and served as the background for the decision 
which was, as I understand it, appealed, and I then 
read a transcript with respect to what had occurred in 
the Court of Appeals. 
Did the defendants send you any notes or memoranda of 
what occurred? 
Very brief. They were simply to indicate that here is 
the situation, and we would appreciate your appearing 
as a witness, see if you can get some people. He sent 
no personally written brief on the thing, no. 

THE COURT: Did he send a letter to you? 


THE WITNESS: Yes. 


BY MR. NEUBORNE: 
Q. Did the letter outline the facts at all? 


A. Just generally referred to the materials which we had. 


to 
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We had one conference; Mr, Brown, Mr. Treinin, myself, 
and members of our staff, with respect to the case, 
Did you read any material that was prepared at the time 
of the incident, for example, any memoranda that Mr, 


Brown might have made, any Board minutes, any discussions,| 


any correspondence? 
No, I did not. | 
So that your knowledge of the facts of this case flows | 
essentially from reading the legal papers before the 

Commissioner and from one conference with the defendants? | 
Of course, those do include the statements of Mr. James 
and the proposals that were set forth by his attorneys. 


I am talking about the Circuit Court case. 


You read the briefs in the Circuit Court case? | 
Yes, 

The record of the trial court? 
That is correct, 
But just so that the record is clear, your testimony 
today is based not on any special investigation or 
Special knowledge you have of the Addison situation? 
That is correct. Except it was not brought out here 
and deeply explained because I was asked whether or not 


i was conversant with the basic facts of the situation, 


and through the readings, I am, 


I think at the outset of this cross examination J] should 


~ 
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make it clei.r that cross examination is designed not 
to cast anyone in a particular light, but to make sure 


the record is as complete as possible, I assure you of 
that. 

Thank you. 

The views that you have given us this morning are 
obviously deeply held views, and they are ones with which 
I have a great deal of Sympathy. Stated in general, 
the problem with this case is applying what most of us 


would accept as generalities to the facts of the 


Specific case. tow, would you concede, as Dr. Terino 
conceded yesterday, that there are experts in the field 
of education who do not feel that Mr. James having worn 
the armband so seriously violates notions of educational 
freedom and philosophy of education. as you set forth 
this morning? 


There may be. I don't know how many experts have 


considered this particular case. But in the precepts that 
I have stated here today, I think you would find very 


little difference. 


In the general precepts, I couldn't agree more, 

I don't know how many experts -- 

With specific application to the case, do you know that 
Dr. Kenneth Clark has taken a position contrary to yours? 


I read his deposition. I think he took a position rather 


10 


18 


19 


20 


428 


744a 


consistent with my own, as I read it. 

He did not come to the same conclusion you did with 

to the waring of the armband? 

s, he Gid. However, he attempted to repute different 
meanings to different symbols, and then interpret those 
in terms -” what he felt were good and what were bad. 

I don't make that differentiation. 

is is a letter that I showed to Dr. Terino yesterday. 
It is in evidence as one of the letters in Plaintiff's 
xnibit 4 and it is a letter written by Charles Davis, 

the Superintendent of Schools in Elmira, to Mr. James, 


Do you know Mr. Davis, by the way? 


REININ: If the Court please, I was a bit 


remiss yesterday. That letter was intro- 
duced ina sheaf of letters on the 
Question of damages, to show that Mr. 
James had made application to many places, 
and that was the only purpose that letter 
was introduced. Under the circumstances 

TI claim that for the purposes that he 
intends to use it, based on the theory 
that he is using it for the same purposes 


yesterday, the letter is hearsay, and I 


have no opportunity to cross examine 


to 
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|| THE COURT: 


MR . NEUBORwe : 


| THE COURT: 


MR, TREININ: 


i} THE COURT: 


|MR,. NEUBORNE: 


THE COURT: 


MR, NEUBORNE: 
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Mr. Davis. 


He can use a newspaper or -- could I se: 


the letter? 

Yes, sir. 

You repr.sent -- there is no jury 
here, the rules are more relaxed -- 
you represent, Mr. Neuborne, that that 
is a letter from Mr. Charles Davis? 

Yes, sir, on the letterhead of the 
school system of Elmira. 

You don't argue with that? 

Of course not. [I happen to know 


Mr. Davis. 


He may use it for cross examination. 


Should we specifically mark this one? 


It is in a sheaf. 

Yes. 

Can we mark it 4A so this can be 
kept in with the other letters? 

I .a8 going to mark it Plaintiff's 
Exhibit 11. 


Okay. 


(Thereupon letter referred to was 


Mr. Treinin, this is cross examination. 


qu 
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marked Plaintiff's Exhibit 11 for 


identification. ) 


NEUBORNE : 
Doctor, I would like to read you, if I may, a paragraph 


from Superintendent Davis' letter to Mr. James, dated 


November 3, 1970. "I have followed your problem situation, 


with considerable concern, and admit to being shocked 


by the Commissioner's ruling. Of course, I am not a 


lawyer but, frankly, I had expected a different approach 


A. Would you read the rest of the letter so that I could 
get the full context? 
THE COURT: Doctor, the questioner may proceed 
in anyway he desires. You may read it. 
THE WITNESS: I thought it might be important to 
the record. 
THE COURT: It is in the record. 
THE WITNESS: Yes, thank you. 
BY MR, NEUBORNE: 
Q. Do youknow Superintendent Davis, have you met him 
professionally? 
A. Yes, I do. He is one of our district superintendents 


responsible to me. 


or 


25 
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I take it this letter appears to express a slightly 


' @ifferent approach to Mr. James! situation than the 


approach that you mentioned this morning? 
It says that he was shocked by tne Commissioner's 
decision. 

Dr. Sheldon, are you familiar witn Commissioner Nyquist's 
opinion in this case? 
Yes. 

You have read it, I take it? 
Yes. 

Do you want a chance to look at it again for a moment? 
(Witness examines document. ) 

This opinion, of course, was issued in September of 19/0, 
I take it that was before you came on -- 

That is correct. 


-- on staff? 


Yes. 

Do your views differ from tne Commissioner's? 
They do not. } } | 
Would you say that the views tnat you testified to this 


morning are essentially in narmony with the Commissioner's? 


Yes, sir, 
Do they depart from the opinion in any way? 


~ 


I think not, not substantively. 


Have you told us anything this morning that you think the 
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Commissioner should have put in this opinion but didn't? 


Oo 


A. I think most of what I had to say with respect to 
enildren's reactions and their right to hear both sides 
| of the question are implied there. I think I went int 
i tnat matter more deeply. 
la Now, in 1972, Dr. Sheldon, were you aware when the 
Second Circuit decided the first appeal in the James 
case? May of 1972, do you remember when it came down? 
i I'm not that familiar with the dates, and so forth. I 
became familiar with tne fact that it had been decided, 
Simply in a general manner that it had. 

Q. Are you aware that the State Education Department 
petitioned the Second Circuit for rehearing in banc in 
connection with this decision? 

A. No. 

| @ I'm going to show vou a letter thet was written to the 
Second Circuit in connection with that in banc rehearing 
petition, and it is signed by John P. Jehu; do you know 
who he is? 

j Ae He is an attorney in the woffice of counsel for the 

State Education Departm::." “he immediate next in line 

tu Counsel Stone, who heads “he department. 

| Q. If I couiad impose upon you, 1d you take a look at this 
letter? Shall I mark that? 

THE COURT: Let the doctor look at it. 


i 
| 
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Could we mark this as Plaintiff's 


Exhibit 12 for identification? 


THE COURT: Yes. 


MR. TREININ: 


(Thereupon, letter referred to was 
marked Plaintiff's Exhibit 12 for 


identification. ) 


I would appreciate the opportunity 
to review it. I may have a copy buried 


in my briefcase, 


MR, NEUBORNE: Certainly. 


BY MR. NEUBORNE: 


Q. 


Is there anything in this letter inconsistent with your 
testimony that you gave us “his morning? 

There is not. 

Would you think that this letter is a good exposition of 
what you told us this morning? 

It is on the same premise. There is a legal argument in 
there that I didn't address. 

The educational position that is put forth to the Second 
Circuit is essentially the position you gave us this 


mornirig ? 


Dr. Davis seems to be saying that it) drew certain conclu- 


uo 
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Do you know whether the, State Education Department or you, 
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! sions that were not based on the evidence, there was no 
i evidence, 

- TREININ: Pardon me, but from where I sit, I 

| think you said Dr. Davis. | 
|| THE WITNESS: Mr. Jehu. , 

| THE COURT: Mr. Neuborne, would you continue, 

! please? 

| 

ie MR. NEUBORNE: 

re Now, the aspect of your testimony that you laid the 

| highest degree of importance on, and it is really at the 
| nub of this case, is the obligation to present all sides 


of an issue in the context of public education. Now, it 
is the law in New York State and the practice ina great 
many school districts to be in each school day with the | 
pledge of allegiance to the flag? 


Correct. 


in your capacity as an official, have given an instruction) 
to teachers leading the pledge to give all sides of the 
issue in that situation? 


I have had only one case of non-compliance come to my 


attention, and that was not in this State. 


Do you ever affirmatively notify students that they do 


not have to comply if they don't want to? | 


bo 
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No, we don't, but further than what you have said about 
the pledge, the New York State Statutes also require 
that there be instructions in the meaning of the flag and 


of the oath. We assume -- I have not been informed that 


that instruction does not occur. 
Have you issued any regulations, notifying students that 
there is another side to the pledge of allegiance to the 
flag? 

Well, I haven't, but if you examine what I just said and 
my previous statements, in that teaching, which is 
required by law, one would expect people would give the 
history of the flag and what it stands for. That is a 
requirement in the law, and consistent with good teaching 
one would expect they would examine the issue, yes. 

What if a student doesn't want to salute the flag, what 
do you do? 

There are procedures with respect to his right not to 
salute the flag. 

Can he remain seated? 

Yes. 

Does that have any educational impact on the students? 

It probably does --, 


What about a teacher -- | 


--~ he is a student. 


what about a teacher who doesn't want to salute the flag? 


on 
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A teacher is not required to salute the flag either. 
However, in the case which I referred -- all right -- 

I thought you were shaking your head. He is not required 
to salute the flag. However, it is required that the 


must be made for that pledge to be led, 


class be led in the pledge of allegiance, so arrangements | 


What if the teacher sits quietly, while the class recites 


the pledge, at the front of the classroom, remains with 
her hands folded while the class recites the pledge, 
would you think that teacher is making some sort of a 
statement to the class? 

yes, I would. 

Would you think that statement is an effective statement 
if it is repeated every day? 

Yes, 

Do you think a teacher has a right to do that? 

Yes, it has been affirmed. 

Well, can you explain to me bow that teacher -- letts 
not talk about legal rights, I think that is not fair 
to you because you are an educational expert. 

That is correct. 

If «rms of your philosophy of education, wouldn't that 


act by . teacher be in conflict with the philosophy of 


education that you put forth this morning? 


tw 
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Were this person a good educator, and were he noi to 
participate in the pledge of allegiance to the flag, 
one would hope that he waild use thac also as a teaching 
device and explain to his children why he did this, and 
what the sides of the issue were. 
Do you mean if Mr. James had simply explained to the 
students that morning that this is a perscnal armband 
that I am wearing, you are free to agree or disagree with 
4t, and if you would like to, I will discuss it with you 
after we Sinish English class, would that have been okay? 
It would have been a move in th« right direction. To 
discuss it after class is a tenuous type situation. I 
think rather than that, he would have discussea it with 
them then, he might not see them a5a-.1 during the day. 
Wouldn't that have been taking tli ove co: teaching 
English? 
There is nothing wrong with that to a degree, an important | 
issue of the day. As a matter of fact, he could have 
tied that very nicely into various aspects of poetry and 
literature. 
So that as long us Mr. James had made some attempt to 
noticy the students why he was wearing the armband, and 
if they had an opportunity, if they wished, to disagree 
with him, you wor"4 have no problem with his wearing an 


armband? 


<1 
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Tr) 


the pedagogical sense, I would not. 


Do you know whether he was given such instruction or it 


| 


was ever suggested to him that that would be an appropriate 


resolution of the problem? 

I do not know. 

Do you know -- you were going to -- I think you mentioned 
in an earlier phase this case that when you were a 
Superintendent of schools in Baltimore you had some 
experience with the flag salute? 

Just one, 

Did you direct the teacher to lead the flag salute or 
not ? 

No, and the law there is slightly different. It is to 
the effect that the teacher must cause the pledge of 
allegiance to be recited. In this particular instance 
the teacher did not cause the pledge to be recited, 
either by an assistant or by a child leader. That is a 
Slightly different thing, it is contrary to Maryland 
law. He was brought to my office and the law was 


explained to him as it existed, 


When we talk about all sides of an issue being presented 


to tre students, I take it that we all concede that you 
cannot present all sides simultaneously, it must vce done 


ijn a serial sense? 


You can only do it to the best of your ability. 


Q. Youtve got to present one side at a time, you can't 
express two ideas simultaneously? 

A. To have the effect within a particular time context, 
it should be done simultaneously, as far as r_ssibie. 


Q. Would it not have been possible to satisfy your philosophy 
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of education by instructing Mr. James to make certain 


that alternative points of view were presented to the 


students within a reasonable time ater having worn the 


armband? 


|MR, TREININ: 


|| THE COURT: 


MR. NEUBORNE: 


THE WITNESS: 


I'm sorry, I don't hear you. 
Keep your voice up. 


Would you read that back, please. 


(Thereupon the last question was 


read by reporter.) 


The reasonable time in that particulak 
setting would have been within the time 
when this thing existed and had a meanine.| 
It had to be, in my opinion, in that nse 
period. To think that is a serial 


development, today I tell you that you 


ought to wear an armband, and maybe next 


week I'11 tell you why you should or 


should not, doesn't fulfill the requirements 


| 
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of the basic lesson. 


NEUBORNE : 
t me tell you what the facts of this case were. Mr. 
ames taught for about twenty minutes, halfway through 


the period, when he was called out to the principal's 


office and told to remove the armband. If he had been 


told at that point to go back in and tell them the other 


points of view, and if he did that in that same class 


period. would you have had any problem with your ahilosophy 


of éuucation? 

Probably not. This is -- again, I am talking about the 
pedagogy, not the political arguments involved there, 
but -- 

I take it you did not agree with the political message 


that he was expounding when he wore the armband? 


I may very well have agreed, but I don't think the school | 


is the place to expound it. That message is carried 


well] beyond that classroom. 


Do you know the size of the school at Addison, how many 


faculty members? 
It is a small school, I don't know the number. 
We have evidence that it is about one hundred faculty, 


about elghteen hundred students, 


let me recharacterize it, in New York State it is 4 


bo 


6 
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middle-sized school. 


Did you know that Mr. James was the only faculty member 


that day to ar an armband? 
A. The only one that was brought to my attention. 
The evidence indicates that he is the only faculty 
member to have worn the armband. 
MR. TREININ: Not that it matters, but it happer 
to be chat we talked about a member -- 
|THE COURT: In the elementary school. 
MR. NEUBORNE: It was the elementary school. 


BY MR. NEUBORNE: 


Consistent with your desire to expose students to as 
many points of view as possible in connection with the 
educational process, don't you think that your own 
educational, philosophical precepts were advanced by 
allowing one faculty member out of one hundred to 
express himself strongly that day? 

Not in the context as to how it was done, no. 

If you assume with me for a moment that the current 
events classes of this school were adequately dealing with 
the -- the social studies classes were adequately 
dealing with the problems raised by Viet Nam, and all 


points of view were being presented to the students within 


the context of the social study classes, would Mr. James! 
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having worn the armband in that situation been violative 
of your educational beliefs? 


Were he the teacher? 


No, he is teaching English. 

Yes, it would have violated the precepts I have set forth. 
The students would have had access to all points of 
view, wouldn't they? 

You don't know that. These students were certain ages, 
certain grades, whether or not they enrolled in other 
classes we don't know. We don't know what their other 
exposures are. To me that was part of the problem, that 
you don't know what their perceptions were, what their 
experiences were. 

It is mpossible to know what they thought when they 
saw that armband? 

That is correct. 


| 
Many of them might have understood it to be precisely 


what Mr. James meant that to be, just a symbol of Peer 
That is correct. | 
I think you mentioned that -- what if Mr. James at the 
beginning of his class had said, 'I'm a Quaker, this is 

an armband that was made at our Quaker meeting, I wear it | 
as a symbol of Quaker aversion to the loss of life and 
mourning for death,! 


And now some discussion of this? | 


t< 


443 
} 759a 
_ 1 | Q Yes. 
+ he And openness, presenting the entire issue. Yes, I would 
3 | have felt differently, that is correct. 
4 ile. Do you know whether he was ever instructed to do that? 
| } 
: 5 || A. No, I do not, | 
6 | Q Did you know before you testified the genesis of the 
7 armband, the fact it was made at a Quaker Meetin, ? | 
| 
‘ g || A. I didn't know that until I read some materials pertinent 
9 to the case, | 
10 0. The defendants never told you that? | 
Be As I told you, the defendants -- | 
12 || THE COURT: The materials he got were pertinent 
~ 
13 | to the case, | 
14 | MR, NEUBORNE : I misheard that, excuse me, your | 
| 
15 | Honor. | 
16 ia COURT: Go ahead, | 
| 
17 


ig | BY MR, NEUBORNE: 


i9 || Q I take it we have no quarrel with Mr. James! out-of- 
20 School right to be actively involved in political affairs? 
21 || A. None. 
|| & Is it --can you imagine a situation where a teacher 
2 | becomes so closely identified with a particular political 
a 24 | point of view as to in effect in a community symbolize 
25 | that point of view? 


A. 
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Yes, 

And would that teacher tinen going into the classroom 
teaching a lesson, even though all the students knew 
precis2ly what his beliefs were and what he thought 
very strongly, would that be poor educational practice? 
No, I don't think so. 

Well, in terms of effect on the students, what is the 


difference between being taught by an English teacher 


ynom you know very strongly is associated with a particular 


political point of view and who works very hard at that 
point of view, and being t:.ught by a Quaker who simply 
wears an armband on one day? 

In the s.cond instance, the person engaged in a teaching 
act, in the first he did not. 

The impact on the students is t same ? 

I'm not sure about that. 

Even though the teacher *"s become a symbol of what he 
Stands for in the community? 

A symbol for whom? These are children in the classroom, 
coming from different homes. different atmospheres, 
different interpretations. When he comes into the 
classroom, he's got every right to bring himself in as 

a human being and as a teacher, and to go about the 


business of teaching in a way that is understood and 


accepted. Now, in the second instance you cited, he did 


ow 
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not do that. He went in and engaged in a teachin: act, 
My presence does not put me into the teaching act. 
But I think we are clear that what we are talking about 
is the impact on the students, aren't we? 


Yes, and what a teacher should or should not do ina 


c 


> 


classroom, 
The only reason we are concerned about what the teacher 
Should do or shouldn't do in the classroom is because o* 
the impact on the students? 

That is correct. 

That is the critical function? | 
That is correct. 
I think that you have conceded that the teacher can — 
a symbol of an idea? 

Yer, 

And that the impact on the students of being taught by 

that teacher will at least -- those students will know 

when they see that teacher whathis beliefs are, what he 
thinks, what he feels? | 
If you are right, and these pecple have formed an Lmpressipn 


of the teacher, then they have that impression and that | 


teaching has already been done as a result of his external 


activities, so they are educated or miseducated in terms 
of that at that -point. 


The impact -- 


THE COURT: 


As T understand it, other teachers 


| 762a aad 
l A. That doesn't change when he comes into the classroom, 
2 | that has already been cone. Now, we have another 
3 | Situation, what does he do when he crosses the classroom | 
4 threshold. 
5 Q. What is the difference in the impact on the students? 
6 | A. A lot. If that same person now went in and began to 
7 | profess his particular views as he espoused them in 
8 society, obviously that is negative. But if he simply 
9 walks in, he has not either abetted or in any way | 
10 affected their impression, as the teacher. [In the second | 
el instance, he has, 
12 | Q. I don't want to quibble with you, but I must confess ei | 
13 I fail to see the difference. 
14 |} THE COURT: Let us nave questions. 
15 || MR, NEUBORNE: Yes, your Honor, 
16 THE COURT: Dr. Sheldon, a number of black 
17 teachers wear, I suppose nowadays, 
18 dashikis and other garb, indicating their 
19 | black pride or that kind of symbol, what | 
i about that? | 
21 a WITNESS: It is a matter of clothing and | 
22 generally accepted. | 
24 || THE WITNESS: It is not a sy:nbol. | 
| 


; THE COURT: It is not a symbol to you? 


<2) 


10 


18 


19 
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in other schools throughout the State on 
the same days wore black armbands, we have 
that in this case here, [I dontt know, 

has that come to your actentiocn? 


It has not come directly to my 


attention. 
Of course, that would be for pedagogy 


Do you know whether any other action has 
| 
been taken in investigation of these 
affairs in other schoois? 

Well, no other charge to my knowledge 
has been brought. you see. Neither do 
i know that these people who wore them 


in the classroom did not use this as a 


teaching experience. 


Now, you explained in your direct 
testimony that different Symbols mean 
different things at different times, and 
I think we all agree with that. Now, 
what about the wearing of flag buttons, 
American Legion buttons, VFW buttons, and 
things of that nature, by teachers; do 
you have any bar to that sort of thing? 

No, nor do you have a bar in that 


Same general context of everyday situation 


Whe. 


ho 


or 
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against a black arm: und. But if we were 
to choose one of those symbols, and let 


uS Suppose that -- and this did happen to 


a@ degree, remember the headlight campaign 


which went along with the moratorium days, 


that certain people were impelled to turn 
their headlights on to show that they 
agreed with the president; that became 
then a symbol that you and fT wouleé not 
associate with that action. But a flag, 
&@ VFW symbol, should it have been blown 
up in our country by the news media, 

et cetera, to mean a particular political 
thing, from some people's point of view, 
this would be the other end of the this 
Same argument, and then I would expect 
that the same thing would occur, when it 
became well known in the populmwe and the 
Schools and the department that this 
Stood for a particular thing, then it has 
a connotation different than simply 
wearing an ornament that is at the moment 
uncontroversial, 


let us say that you have a teacher 


who usually doesn't wear any kind of 


| 


| 
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| THE COURT: 
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Symbols or lapel buttons, and on moratoriu 
day he wore the flag in his lapel. what 
would happen in that case? 

There is no meaning associated with 
the flag. 

No meaning? 

There was none. 

I find one, frankly, and [ am the 
finder of the fact here. I would think 
under that context, under the public 
affairs and the report in the news that wall 
going on, that that would indicate Support 
for the administration in the wer effort. 
Ycu find none” 

I absolutely disagree with you, 
Judge. Wearing the flag is simply an 


expression of my citizenry, and I might 


very well have been pro or con for the 
| 
war, either aspect could have been taken. | 


R 
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1 |' BY MR. NEUBORNE: 


to 
Le) 


You would have been offended if someone told you on | 
3 that day that you could not wear tnat flag beca'se 


they thought it meant something else thar you thcought | 


uw 


it meant? 


habit while she teaches a public school class without | 


6 } A. If it had been advertised widely, as was the armband, 

7 |i to have a particular different connotation than normally | 
8 holds, I would impute something different to it, that | 
9 | is the difference. 

10 |) & I take it though that you would apply - - you would hope 
11 || that the same standards would be applied to pro-war 

12 symbols as they would be to anti-war symbols - - 

13 A. In the context I have developed, yes, sir. 

14 | Q - - on the moratorium? | 
5 A. In the context I have develupsd, yes, sir. 

: 16 Q lias it been your practice ‘n the years that you have 
7 been an educator to obse-ve ‘diaheae teachers have worn | 
18 religious ornamentation to school? | 
19 A. I have observed that they have from time to time. 

| 
20 0. Do you find thac in conflict with your educational 
21 philosophy? ‘ 
me | A Jot unless you are talking about the whole matter of 
® ah 
93 | complete garb. 
| Q Let's start with that. dow about a nun wearing her 
| 
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attempting to indoctrinate, simply wearing the habit? 
A. I would be negative to that particular thing, I think 


that is proscribed. 


4 THE COURT: Mr. Neuborne is talking about - - 
5 | ti at is proscribed by law - - what 
6 about educational practice? 
7 | THE WITNESS: Now, you must go to the - - 

| ~ educational practice, if the person did 
9 | this, if it were legal, it would take 
10 | a different context. If the person 
11 came in t>» re, I would think that would 
12 | be important that this person tell wha: 
13 | their background was and why she wore | 
14 the habit, what it stood for, yes. 
: 


ig || 3¥ MR. NEUBORNE: 


17 Q I take it that you agree it is important, at least 

18 highly desirable, that students know the background of 
19 their teachers, know what their general prejudices are, 
20 s« they will be able to evaluate the teacher's output, 
ng A Generally speaking, yes. 


Q And Mr. Jaines wearing that armband that day, wasn't he 


when he taught Thoreau to them or Owen or any number of 


21 is that right? 
23 

24 telling his students what he believed, so that perhaps | 
. 


9 


453 
768a 


English documents dealing with pacifism and war, they 
would be better able to evaluate his teaching? 
Wo, all he taught them was what their perception -f an 


armband was, he didn't contribute to their education. 


He didn't teach the same thing to more than one student? 


He might have taught eighteen different things. He might 


have completely lust his stature in the child's mind 


whose brother had been killed or something, and he might 


have found consistency with another girl or boy. ie 
did not educate them, he left them where he found them 
and caused then their opinions to remain formulated as 
they were when he cue in. 

Suppose he had opened the class in Thoreau by saying, 
'I'in a Quaker, 2 pacifist, I believe passionately in 
what Thoreau said,' and then went on to teach the 
lesson, could you tell me the diffe-ence between his 
doing that and wearirg the armband? 

As you described it, he was going to teach a lesson. 
Do you know what he was teaching that day? 

No. 

Don't you think you would have been interested to find 
out, in terms of making a judginent? 

I was interested to find out that he did know teaching 


in terms of the armband. 


Don't you think you might have wanted to talk to Mr. 
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James - - do you know what noet he was teaching? 
A No. 
Q Do you know whether he was teaching a pacifist poet? 
A. NO. 
Q Not relevant to your testimony today? 
A Yes, if he tied it in. I understand that he made no 


profession that that was the case when he was questioned 
by the principal. 

THE COURT: Doctor Sheldon, wouldn't there be 
difficulty if he came into the class 
with the armband, and then explained to 
them the reason, based upon his reli- 


gious beliefs, and he explained to tnem 


something about the WQuaker meeting, 
and so forth, then he would be criti- 
cized for proselytizing a particular 
religion? 

TIE WITNESS: If he stopped there. But if he 
went on to teach the contrary, tliat 
there are people who have other beliefs, 
and probably your families, our 
community, may have other beliefs, so 
they saw they were not particularly 
affronted or aligned with that point 


of view. 


+ 
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THE COURT: Itnat would be proper then in your 
view? 
THE WITNESS: I think so. 


BY MR. 


Q 


NEUBORNS: 

I think we were just talking about the garb that a 
person with religious sensibilities could appropriately 
wear in the school. You had begun to tell us about 
your feelings about the nun's habit. I think you said 


that - - stop me if I'm wrong - - that at least from 


an educational standpoint, that would be unobjectionable- 


it wouldn't be objectionable as long as she was in pains | 


to tell her class that it was a personal religious 
belief and she was not trying to impose it on them, and 
to make sure it was a non-indoctrinative education? 
Yes, that she didn't go in too deeply why she wears the 
garb, I would say, yes. 

The wearing of a symbol, there are antidotes for it, 
aren't there? If the teacher talks about it and ere 
it clear that it is the teacher's own personal view, 

it is not inherently coercive, the fact she wears the 
garb, is it? 

No. I said that several times, I think. 

Thark you, I didn't understand that. Thank you for 


repeating it. Just a few more questions, sir. 


a 


oj 
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I guess in that previous question you did say that you 
made the explanation, did you not? 
Yes. 
Yes. 
That is consistent with what you have said. 
Fine, I didn't want to ascribe to the theory that the 
garb alone with nothing said didn't have meaning. 
You had no role in drawing up the Johaston memorandum, 
did you? 
No, sir. 
As I recall, you were not even on the staff then? 
That is correct. 


Do you know whether any school administrators, when they 


received the memorandum, telephoned Dr. Johnston's office 


for clarification? 

No, I don't. 

Do you have a copy of it? 

Not with me. 

Does it explicitly ban the wearin~ of a black armband by 
a teacher? 

No, as I recall, it doesn't. 

Do you know whether Mr. James or members of Mr. James’ 


family phoned Dr. Johnston's office for clarification? 


Nothing in any of the materials that I have read indicate 


that was the case. 
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Do you know he did not? 
No. | 
I am going to read you one sentence from the Second | 
Circuit opinion, and ask you whether you know of any 
facts which would make that sentence inaccurate. 


"It does not appear from the record that any student 


believed the armband to be anything more than a benign 
symbolic expression of the teacher's personal views." 

Do you know of any - - Have you spoken to any students, 
seen any documentation that any studer. telt differently | 
about that? 


Nor have I seen evidence that it did not. 


I asked you a different question, sir. 

The answer is no, I do not know that. 

Do you know whether any investigation was carried on to 
determine what the students thought about this armband? 


No, I do not. 


NEUBORNE : I have no further questions. 
COURT: Mr. Treinin, anything else? 
TREININ: Nothing, your Honor. 

COURT: All right, Doctor Sheldon, thank 


you very much. 


WITNESS: Thank you, your Honor. 


NEUBORNE: Thank you, Doctor. 


| 
a 
COURT : Any further evidence, Mr. Treinin? | 


- l 


2 


3 


MR. 


TREININ: 


| THE COURT: 


MR. 


NEUBORNE : 


THE COURT: 


MR. NEUBORNE: 


THE COURT: 


MR. 


NEUBORNE : 
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No, your Honor. 

Mr. Neuborne, do you have any 
rebuttal? 

Before I put the rebuttal case on, 
for the record, on the basis of the 
defendants' case that we have now before | 
us, I think the plaintiff is entitled 
to summary judgment under the Second 


Circuit's opinion. I know you have 


taken it under advisement. 

Now, we have had a trial here now, 
don't talk about summary judgment. 

In addition, I think they have 
utterly fail-d to present enough facts 
to go to the jury, were a jury present. 
I think that a directed verdict would 


be appropriate, however, ina - - 


Mr. Neuborne, on that, I will defer 
ruling on your motions. 

At this particular time, as the 
plaintiff's rebuttal case, may I present 
to the Court the deposition of Dr. 
Kenneth B. Clark, which was taken pursu 
to Kkule 32, at his offices in New York 
City, with Mr. Treinin present, and with 


the expectation that it would be offered 


&S 
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NEUBORNE 


TREININ: 
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TREININ: 
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as the plairciff's evidence in this 
case. 

First of all, I would like an 
acknowledgment, Mr. Neuborne, in view of 
the point that you made examining Dr. | 
Sheldon, that Dr. Clark did not discuss 
the matter with me before the examination 
either. | 

That is so. I think the record | 
should reflect that Dr. “lark knew that | 


he was going to be a witness about two 


weeks ago. 


But there was no attempt to coeens 
cate with me. 
I think that is correct. I stana 


chastised. 


I did not mean to chastise you, 


| 
sir. 
He used a strong word. 
Your Honor, there may be some objec 


tions that I have to some -f this. 

Why don't you do this? Let us say, 
as to the procedure, you don't object 
to that. As far as your reserving objec 


tions, I will permit you to set forth 
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whatever objections you have in writing. 


| 
| 
2 
3 
4 case - - 
a THE COURT: The evidence is closed. . 
6 | MR. NEUBORNE: There is one brief point of law 
7 that I think I should raise. The 
g jurisdictional allegations in the com- 
9 plaint make it a 1983,1343 classic civil 
10 rights case. The jurisdictional allega- 
" tions in the complaint are brought as a 
12 classic civil rights case, 42 United 
is i States Cote 1983 and 28 united States 
= Code 1343(3). At the close of the 


evidence, given the evidence that has 


been presented here, I think it is 


“ 


| 

| 

| MR. TREININ: Thank you, sir. 

| MR. NEUBORNE: At the close of the Plaintiff's 
appropriate to suggest to the Court that 
there is an additional jurisdictional 
basis under 28 United States Code 133l(a 

in that it is a question arising unuer 

the laws of the United States, an 

allegation of damages in excess of 

$10,000 most recently before the Court. 
Therefore, the Court would have juris- 


diction both on the Federal question and 
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, civil rights. 
9 | THE COURT: That is made part of the record. 
a Now, Mr. Neuborne and Mr. Treinin, 
4 || certainly, as far as parts of the record 


Si] 


here, we have Circuit Court decision, 

6 and we have Mr. James' testimony. Prior 
. affidavits were part of the record. 

g However, we had additional matters here, | 
9 that is, Mr. James' detail, which was 
a I submitted in a very s.mmary fashion, of | 


i] his loss of wages and also whatever 


should be counted by way of mitigation, 
and now we have had the additional 


testimony of Dr. Terino and Dr. Sheldon 


14 

in and Dr. Clark as to what impact that 

5 

ai may have on the case. It certainly 

- would be helpful to me if I had your 

2 | written positions on the facts and also 
. as to what law to apply under the cir- 
“ cumstances. Now, I have talked to Mr. 
i Knisley yesterday, and @o I understand 
| that you think it would be helpful if 
% | - had the record? 

| MR. NEUBORNE: Most certainly. 

. | THE COURT: Mr. Noel, you and Mr. Knisley have 
25 


talked. Now, unfortunately, Mr. Knisley' 
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doctor has put him on the shelf. But 

he did not participate very much, and 

he thought he could get that part out. 
We will do it as quickly as we can, and 
tte we have the record, how long would 
it take you to jet the information I 
need, in good fashion? 

Would you want proposed findings 
of fact? 

Yes, that would be most helpful, 
proposed findings of fact, both sides. 

It would take me two weeks after 
receiving the record. 

May I have the same time after - - 

I had hoped we could do it simul- 
taneously. 

Mr. Treinin, let me say this. I 
find in this business that the best way 
to do it is to have attorneys tackle it 
right away, and then if there is any 
need - - usually, in this kind of a 
case you know what the other fellow's 
position is, and you can be ready to 
meet it right away - - but if, for 


example, we find there is something that 
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| someone has not been able to handle, 


i) 
) 


MR. NEUBORNE: Thank you. 


I will give you more time. But we will 
3 | then expect that two weeks after we 
4 send to you the transcript, we will bial | 
5 your proposed findings of fact. | 
3 MR. TREININ: Just for the record, may I also 
- make a motion on all the evidence that 
| 
8 the case be dismissed on the grounds | | 
9 that the allegations of the complaint | 
10 have not been proved nor any case has | 
rr been proved, especially against the 
12 School District. 
o THE COURT: Mr. Treinin, I will defer ruling Res 
” on that until I read the proposed | 
15 findings. 
is MR. NEUBORNE: Should be have this marked, that 
¥s is Dr. Clark's - - | 
rm THE COURT: That can be filed with the clerk. 
- | You may keep the exhibits, but when 
™ you send in your proposed findings of 
i | fact, please send to me your exhibits, 
‘i | because I 2d them when I review the | 
‘ briefs. The case is closed. Thank | 
>] ; 
you very much. tis 
‘ | 
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May it please this Honorable Court, 
the editors were discussing this morning 
what a beautiful day we had yesterday, 
and is there some possible way of making 
the tape available so that it could be 
used as an educational teaching device. 
I want to say that we all agreed - - 

I know Mr. Neuborne does - - that your 
Honor gave us yesterday a wonderful day 


in court. None of us will ever forget 


it, we so appreciate it. 

Beware of Mr. Treinin before a 
jury. 

I am very happy that there is no- 


body sitting over there. 


I know that your Honor won't mis- 
interpret. Is there some way that the | 
tape could be made available for copying 

Well, we will have the transcript. 

You will have the transcript. Why 
don't you take that up with Mr. Knisley, 
he is familiar with how it operates. 

Why don't you meet with Mr. Noel and he 


will show you Mr. Knisley's office, and 


you talk to him. 


to 


qu 
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Thank you very much. It was a 
pleasure to appear before you. 


Thank you both. 


(Thereupon, the court was in recess 


at 13:20 a.m) 
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DECISION AND ORDER OF CURTIN, J., DATED NOVEMBER 18, 1974. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK | 


CHARLES JAMES, 
Plaintiff, 
Wan Civil 1971-164 


THE BGARD OF EOUCATIGN OF CENTRAL 
DISTRICT WO. 1 of the towns of 
ADDISGH, CAMBROM, RATEBOME, TUSCAROBA, 
WOGBHULL,, THURSTON, MBWIN, LINDLEY and | 
CANISTSO; STRUBEN COUNTY, MEW YORK; 
BEWARD J. BROWN, District Principal, 
Central District Mo. 1; CARL PILLARD, 
Principal, Addison High School; and 
PGR®RT AMDRENS, President of the 
Board of Trustees of Central District 
Bo. i, 


Defandants. 


APPEARANCES: BURT BEUBORNE, Raq. 
American Civil Liberties Union 
Mew York, Mew York, for Piaintiff. 
BARRY TREININ, Heq. 
Corning, Mew York, foe Defendants. 
fhe plaintif@, a probationary teacher of 


elevent?; grade English at Addison Central High school, 


was suspended for wearing a biack armband to school on 
Sovember 14, 1969, a Vietnam Moratogium Day. He re- 
turned to his teaching duties a few days later, but was 


again suspended when he wore a black armband to school 
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on another Vietnam Moratorium Day, December 12, 1969. 

He wes dismissed on January 13, 1970 and, on September 

23, 1970, the Hew York State Commissioner of Bducation 

upheld James’ mites.” Om April 14, 1971 the plain- 

tiff filed a civil rights action pursuant to 42 U.8.C. 

§1983 in this district. ‘The defendants meved on Septen- 

ber 13, 1971 for a diemissal of the complaint and for 

summary judgment before the Honorable Marold P. sgurke. 

By order of December 23, 1971, Judge Burke denied the 

plaintiff's motion for summary judgment and granted de- 

fendants’ motion for dismissal of the complaint. Fol- 

lowing appeal to the United States Court of Appeals for 

the Second Circuit, this action of the district court 

was reversed on May 24, 1972, 461 F.2d 566 (2d Cir. 

1972), and the “case remanded for proceedings not in- 

consisteat with this opinion.“ On August 12, 1972, while 

Judge Burke was on vacation, the parties appeared before | 
me on plaintiff's application for a preliminary injunc- 
tion reinstating the plaintiff to his teaching position | 
fox the school year 1972-1973. As the defendants had not | 


Obtained a stay of the orGer of the Second Circuit, I 


dizected them to reinstate mr. James. The Supreme Court 
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denied defendants’ petitien for 4 writ of certiorari 
on December 4, 1972 and the action was then returned 
to the Gistriet court, where it was assigned to the 
late Judge John 0. Henderson's calendar on October 23, 


1973. Ghertly thereafter the plaintiff renewed his 


metion for summary judgment, which wes pending upon 
Judge Henderecna's calendar at the time of his death in 


February 1974. 
In the Second Circuit decision of May 24, 1972, 
Judge Kaufman framed the iesue in this case as follows: 


- « « whether, in assuming the role of 
judge and disciplinarian, ea Board of 

S@ucation may foshdd a teacher to ex- 
press a political opinion, however 


expression. We are asked to decide 
whether a Board of Béucz.tion, without 
transyseseing the firgt amendment, may 
@iacharge an lites gr@ie inglish teacher 
whe 414 no more than wear a black arm- 
hand in class in symbolic protest against 
the Vietnam War, although it is agreed 
that the armband did not disrupt class- 
zoom activities, and as far as we know 
414 mot have amy influence on any stud- 
ents and did not engender protest from 
amy student, teacher or parent. We 
hold that the Board may not take such 
action. 


461 F.2d at $68. 
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When the parties appeared before me on plaina- 
tiff's motion for summary judgment, the defendants urged 
that the wearing of the a:mband by Mr. James caused dis- 
Fuption in the school and that they have an opportunity 
to prove it. For that renson the court set this case 
for trial, which was held on July 9 to 11, 1974. PFol- 
lowing trial both parties subeitted briefs on the law 
amd faets which the court has considered earefuliy. The 
follewing constitutes the court's findings of fact and 
comclucions cf law. 

Mamy of the facts in this case are undisputed 
by the parties. Mone of the essential facts which Judge 
Kaufman gleaned from the papers submitted on the motions 
wes contredicted by the evidence at trial. However, for 
completeness, the facts revealed at the trial before the 
court age set forth here. 

In 1969 Charles James was employed as an elev- 
enth grade English teacher at Addison High School, a 
public educational inetitution located near Elmira, New 


York. At that time the school was composed of about 1900 


etudents and 100 teachers. Central Bistrict No. 1 is 
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peimearily a rural school district with students coming 
fsom a number of surrounding tows. The Board of sdu- 
eation of the Central School District Mo. 1, of the Towns 
of Addison, et al., has control of public education in 
the Addison School District. In 1969 Robert Andrews, 
named as a defendant, was President of the Board of 
Trustees of Central District Mo. 1. Other members of 
the Board of Trustees in 1969 were Ralph Vena, Ecward 
Lingler, Walter Mergler, Henry Gettetine, Charles 
Champlain and Thcsas Lyons. Defendant Carl Pillard is, 
and in 1969 was, the Principal of Addiwon High &choel 
and was responsible for the day-to-day operation of the 
echool. Defendant sdward J. Brown is, and in 1969 was, 
the District Principal of Central District Ho. 1 and was 
the chief executive officer of its scheol system. 

Before teaching at the Addison echool, Mr. 
James had previously taught English at Bainbridse High 
School in Bainbridge, New York for four years, and at 
Arturo Toscanini Junior High School in the South Bronx 
for two years. Prior to teaching English, Mr. James had 


perved as a Methodist minister from 1955 to 1963. Shortly 
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| try in 1963, he began to attend the Quaker Meetings in 


the Philadelphia area where he was enrolled at Temple 


University. In 1967 when he was teaching in the New 

Youk area, he often attended the Priends' Meetings in 

Flushing. He continued his irvolwement with the Quakers 
whea he wsoved upstate to Addison and attended the Elmira 


2 
Meetings on a regular basis. 


THE MOVAMBER 14, 1969 ARMBAND INCIDENT | 


In September 1969 when James began t» teach 
1 English to eleventh graders, he was assigned the normal | 
| teaching load of five classes. Prior to November 14, | 
| 1969 mo one complained about his teaching abi*ity. | 
| Bovemher 14, 1969 was observed as a Moratorium Day in | 
| protest over the Vietnam War. As that day approached, | 
| the Quaker Meeting in clmira discussed means of observing | 


it in a proper mannex. They decided that one project to 


be undertaken was to make armbands and to distribute then 


among meubers of the Meeting. Two to two and a half-inach 
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wide, black armbands were placed on a table at the . .aker 
Meeting House for those who wanted to take then. 
James wore one of these arwbands on the left 
ame of his sport coat when he 4rrived at 2:00 a.m. at the 


A@4ison High School for teaghing on November 14, 1969. 


At about 9:10 a.m. Carl Pillard, the prineipal of the 


. entered Jemes' homeroom, appeared to notice 
* armband, but did not mention it and advised James | 


to ignere any students who sight woar black armbands on | 
that day. From 8:30 a.m. until 3:45 a.m., Mr. James con- 
ducted a homeroom session, at which nothing unusual ec- | 
curred. xs ilowing the homeroom, he had a free period from 
8:45 a.m. to 9:30 a.u., during which time he saw no stud- 


ents. At the second period, beginning at 9:30 a.m., James 


taught a poetry lesson to an eleventh grade non-regents 
Rnglish class and again there was no unusual behavior or | 
ineiéent.” In fact, during the entire course of the events | 
Of Bovember 14, no student or faculty member complained to | 
James or even mentioned the armband. He conducted his 

mosmal teaching routine and did not discuss the armband | 
with amy of the students in class. Midway through the | 


second period, Mx. Pillard called James on the telephone, 


| 
| 
! 
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asking him to report to his o”/‘ica. When James arrived 
there, Pillasd asked him why he was wearing the armband. 
James responded: “Because I am against killing." 

Pillard then told James that he considered the araband 

a political act against the rresident of the United 

States and askeé James to take it off. When Pil'ard re- 
fused James' request for time to think over removing the 
armband, James said he would leave it on. Pillaréd did 
not express any fear of physical disruption in the school, 
but did express anxiety over “getting calls from all tix 
parents by noon.” Pillard then sent James to the office 
of the District Principal, Edward J. Brown, who also 
asked James why he was wearing the armband. James told 
Brown that it was to demonstrate his Oppesition to killing 
and explained to him the Quaker Meeting and the background 
of his wearing the armband. Brown told James that he 
felt that the wearing of the armband had political conno- 
tations and that it was “contrary to the teachers’ code 
of ethies, felt that it would be 4isruptive to the educa- 


tion process, and it might lead to further disruption and 


divisiveness among the teachers.” Tr. at 207.* 
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When they could not reach an agreement about 
the armband, Brown suspended James pending Brown's 
seeking legal counsel an! afivice of the Beard of Educa- 
tion. At trial Brown testified that he conceded that 
no physical Gisruption was caused by the armband wearing. 
He testified: “I would say that the discipline o. the 
school was nemmal on that cecasion.” Tr. at 233. He 
received no student or pesemt complaints and knew of 10 
imterruption in the ordinary clasaroe= cay. At trinl, 
howevor, Brown testified that in his opinion sound edu- 
@ational p~ netics was violated by James wearing the acu- 
band because all known sides of controversial issues 
ghould be presented to students, while wearing of the 
aguband gave only one point of inns Brown also felt 
that the armbend wes out of place in an Saglish clase but, 
under proper guidance, might be used as a class illustra- 
tion in a social stadies class. After his conversation 
with Brown, James conéuc'ted hie class to the cafeteria 
and left the building for heme. On his way home, Juanes 
stopped to see a Methodist minister friend and then went 


to the Quaker Neeting House in Elmixa where he participated 
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in an ongoing prayer vigil. 

On Mowember 15, 1959 the Board of zducation mut 
to comaider James’ conduct, without notifying him of the 
meeting of giving him an opportunity to explain his po- 
indies On the same day the Board sent James a letter 
confixming his suspension on Movember 14 for a “political 
act” and allowing him to return to glass on November 17, 
1s6s.” James returned to his teachin: assignment on the 
17th and continued teaching without incident until 


| 
December 12, 1969. 


TB DECEMBER 12, 1969 ABMBAND Jeri pum 


Becauest James did not congider the armband 
wearing a politicai act, when other members of the Quaker 
Meeting decided to wear black armbands on the December 12, | 
1969 Mowatorium Day James did aleo. Om the 12th, shortly | 
aftac James arrived in his homeroom, Pillard came in and 
told him to report to Brown's office. At this time there 
were ao students in the school, but Brown immediately sus- 


a 
pended James and he left the building. James requested 
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a hearing before the Board of Education, He was told 
that he could address the Board but would not be afforded 
a formal hearing. He decided not to attend the meeting 
of the Board which was held om January 13, 1970. ‘the 
Board proceeded to discharge him from his teaching posi- 
tion in accordance with Section 3013(1) of the Education 
Law of New York. 

Im support of their position that the wearing 
of the armband was a disruptive act, the defendants 
called Edward Brown, the District Principal of the School 
System, Dr. Anthony Terino, Educational Advisor for the 
State Association of Scheol Principals, and br. Thomas 
Sheldon, Deputy Commissioner for clementary, Secondary, 
and Continuing Sducation in Mew York State. Meither Dr. 
ferino nor De. Sheldon had visited the school or talked 
with amy students ox teachers. iieither knew if other 
students or teschers had commented on the armband or had 
geen it. They derived their information about the inci- 


dent from the papexcs filed in the case, the proceedings 


Before the Commissioner of Bducation, and frow discusesions 


with counsel about the facts. 
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In his testimony Principal gdward Brown stated 
that he believed the act had political connotations re- 
gardless cf James' motivation. Brown felt that the wear- 
img of the armband wes disruptive ts the education pro- 
cess and might lead to further disruption among the 
teachers. @o facts were elicited from him to support 
these opinions. In Brown's opinion, wearing the armband 
violated the code of ethics because, by doing so, James 
presented only one poist of view on the war te the stud- 
ents. Dr. Terino agreed with Mr. Brown that the wearing 
of the armband was a form of protest against the wars, 
and that the wearing of the armband presented only one 
side of an issue. fTerino explained that the impact of 
the azmbeand could not be measured because the reaction 
is an “intermal“ one. “The fact there are no physical 
protests does not make the wearing of amy device that 
shows eme side of a comtroversial iesue, does not justify 
the use of that device." fr. at 299. If Dr. Terino was 
the principal, he would have handled the problem in a 
@iffement fashion. He would have told James: “If you 


insist on wearing your armband please take a day's leave 
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of absence and wear it outside the building.“ Tr. at 314. 
Although he recognized the fact that teachers throughout 
the state daily exprensed epinions for or against the 
war policy of the Administration, the wearing of the ara- 
band took on special significance in his mind. He stated 
that it would have a greater impact upon students than 
the spoken word. He would appreve a classrocea activity 
in which the teacher gave his point of view and the 
students responded, as opposed to wearing the armband 
without discussion which prevented the students from 
nvenenting their viewpoint. Me reacted in a different 
way to slogans; he testified: “A quotation of Peace With 
Goace doesn’t conjure up in my mind as clearly as does 
the armband ome side of a controversial issue." Tr. at 
370. In Terino's opinion, if a teaches by outside ac- 
tivities became so well known in the community to become 
himself a symbol of opposition to war, he could continue 
to teach in the school as long as he did not express his 
views there. He then put forth the unremarkable idea 


that the period of 1969 was one of controversy in America 


and that physical and other types of disruption had to 
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be prevented in the classroom. He said that the teacher 
had no right to prevail upon studeats with his own per- 
ecnal viewpoint without giving students exposure to 
other sides of the issue and the Opportunity to ask 
questions. Dealing with the armband, he related that 
any symbol must be viewed within the context of the 
10 

particular situation, for exemple: 

The cross, which is ordinarily revered 

in the Christian community, hes seen a 

sign of fear historically in a number 


of occasions. It {also} became a sign 
of hope. 


Tr. at 407. 
in his view, the arwhand James wore symbolized protest 
of the Vietnam War. 
it stasted with massive mourning for 
those who died in the war, but it also 
meant opposition to the war. It was a 
political symbol, in my opinion. 
Tr. at 408. 
Sheldon characterized the armband wearing as “poor 
pedagogy" because i: presented the viewpoint of the 


wearer, but did not give students an opportunity to re- 


spond. He would allew the armband wearer to instigate 
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Giscuseion as long as both sides of the issue were pre- 

sented and would not oppose the act if James had made 

some attempt tc notify the students why he was wearing 

the armband and given them an opportunity i ae, 

but he did not know whether James had done this or whe- x 
ther he had been given an opportunity to do are He 

said that if someone who weually did not wear any syn- 

bol wose a flag on Moratorium Day, he would f nothing 


objectionable to that. 


Mk. JAMES’ CONDUCT I LEME OF 7B FAROE Amipe met 


The wearing of a black aruband has been held 
to be a primary firet amendment right akiz to “pure 
speech.° Tinhes vy. Des Maines Lodenendens, Commins ty 
Schoo) Ristxiet, 393 u.8. 503 (1969). In Tipker, the 
Supreme Court held that a school carnot bar of penalize 
Students’ comstitutionally protected right to wear an 
armband abeest “a showing that the students’ activities 
would waterially and subetantially dierupt the work and 


diecipline of the echool.* 393 U.8. at $13. 


| 
| 
| 
| 


de & 
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With respect to a teacher's wearing of an 


armband, the Second Circuit has stated: 


Apy limitation on the exegcise of con- 
stitutional rights can be justi fied 
only by a conclusion, based upon rea- 
sonable inferences flowing from con- 
crete facts and not abstvactions, that 
the interests of discipline or sound 
education sre watexially Sapa tap - 

a the danger 
stems initially from the conduct of 
students ox teachers. Although it is 
net unreasgomable to assume that the 
views of a teacher occupying a posi- 
tion of authority may Carty more in- 
fivence with a student than would 
these of students dates gege, that 
assumption merely weighs upon the in- 
fexences which may be @rawn. It does 
not relieve the school cf the necessity 
to show a reasonable basis fog its regu- 
latory policies. 


al., 461 F.2d 866, 571 (24 Cir. 1972) emphasis supplied) . 
In this case, the defendants have fallen far 
short ef their burden of proving that the interest of 
discipline or sound education was materially and substan~ 
tially jeopardized by the events described. At hia init- 
ial meetings with Mr. James, Mr. Brown was not concerned 


with disruption in the school, but with receiving phone 


calls from irate parents. Although defendants’ witnesses 


on 
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alluded to disruption, it is apparent that the classroom 
activity at the Addison High School continued at a serene 
pace throughout these Moratorium Days and that there was 
neither actual disruption nor the slightest threat of it. 
At best any threat of disruption was ephemeral and, in 
the words of Dc. Terino, “am internal one." The force 
of the testimony of defendants’ witnesses is considera- 
bly diluted by their preoccupation with the armband, 
while refusing to recognise the impact of other symbols. | 
While recognizing that a number of teachers were proba- | 
bly wearing symbols in support of the Administration, | 
they nonetheless chose to single out James’ act as a 
violation of the code of ethics. In determining whether | 
the code was viclated, however, no attempt was made to | 
interview any students os ether naieliinenes 

It ie not the characterizz ion of an act pro- 


tected by the first amendment, but its effect on the 


achool enviremment, which allows the traditionally broad 
G@iscretion vested in school authorities to evaluate 


teacher coaduct “in light of special characteristice of 


the school enviromment." James v. Boasd of Bdycstion, 
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augkas Bue vy. Cemteal schoo) Pistzict Mo. 1, Towns of 
Bush, o86., B, ¥., 469 F.24 623 (24 Cir. 1972). In 
fact, on the basis of the record this court would be 
inclined to characterize James' acts as religious, 

were such a characterization neceaggary to the resolution 
of this case. 

Nevertheless, what is essential for the defen- 
dants to carry their burden of proof ise some sort of 
showing of actual educational or Gisciplinary disruption. 
The defendants have not offered any such proof. Testi- 
mony about some vague internal disruptions or alleged 
acts of “poor pedagegy” wil! not suffice. “(I}n our 
system, undifferentiated fear or apprehension of dis- 
turbance is not enough to overcome the right to freedom 
of expression." Tinkes v. Des Maines Sqbeol District, 
SapGa, at 508. Furthermore, it is evident that only 
symbols expressing ome side of the war issue were deemed 
to be a prohibited political on "It there is any 
fixed star in our constitutional constellation, it is 
that ne official, high or petty, cam prescribe what 


shall be orthodox in politics, nationalien, religion, ox 
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other matters of opinion of force citizens to confess by 


word or act theix faith therein.” Wegt Virginiz State 
Board of @iyeation v. Barnette, 319 U.S. 624, 642 (1943). 
See also Rugeo y, Cental ggheo) Diatxict Mo, 1, supe. 
Ginee there is no showing that either “the rules formu- 
lated by school officials fare) reasonably related to 
the needs of the educational process [cxv) that... 
disciplinary action taken pursuant to these rules have 

a basis in fact,” James _v. Board of Bdugation, supra, at 
574, plaintiff's motion for summary judgment must be 


granted. 


Since the Board’s action in dismissing Mr. 
James was constitutionally impermissible, mr. James is 
entitled to compensatory damages in the nature of back 
pay. See, 9.9., Connell vy. Migainbotham, 305 F.Supp. 
445 (D.C. Fia. 1969); aff*d in part, cev'd in part on 
othes grds., 403 U.S. 207 (1970). The amount of back pay 


@ee to Mr. James is computed as follows: James’ salary 
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for the remainder of 1970 would have been $4,504.50, far 
L5 


1970-71 $10,780.00, and for |971-72 oil, 520.00. This 


totals $26,304.50. The total of $5,840.25 was earned 
16 
by James in mitigation. The amount due James is thus 


§20, 964.25. 
The court also holds that this is a proper 
case for the awarding of costs and attorneys’ fees. in 
Stol: v ° - Cf Tr. zr 1. of 
Conn., 474 F.2d 435 (2d Cir. 1973), the plaintiff's 
teaching contract was not renewed following his mailing 
fellow faculty members an invitation to participate in 
a Peace rrogram concerning the Vietaam War. Judge | 
Mansfield wrote for the Second Circuit: 


The circumstances of this case per- 
suade us that an award of counsel fees 
ig necessary to protect aga‘. t the 
possibility that other faculty members 
might be xeluctant to engage in activi- 
ties protected by the Pirst Amendment 
or might foxgo the vindication of their 
rights to do so in a court of law. Such 
a@ result would be destructive of the 
educational process in a free society. 
When, as here, the constitutional right 
is one of great importance and proof of 
an intentional and serious violation is 
clear and definite, enforcement should 
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net be inhibited by reason of Litigation 

casts. 
474 F.2d at 490. 

The Clerk is directed to entex judgment in 
the amount of $20,964.25 in favor of the plaintiff. 
Costs are to be paid by the defendants. The parties 
shall attempt to stipulate to reasonable attorney's 
fees tc be paid by defendants. If the amount of attor- 
ney's fees cannet be stipulated to within sixty days, 
the plaintiff may apply, upon notice to the defendants, 
with a detailed statement of services, for the court to 
set a reasonable fee. 


So ordered. 


i Lo : 
ou JOM TT. CURTIN 
Maited States District Judge 


DATED: November 13, 1974 
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1. Fee a Giscuseion of Commissioner Byquist’s 
decision, ses the Sevond Cireuit opinion, 461 F.2d 566, 
570, n.? and socompanying text. 


2. Because Jenen' seligiuue sagviutinas pia, 
an important rele in the resolution «f thie 'aegri*, 
the court shall consider in some detail James’ religionr 
affiliations. He characterized hie association with 
the Priends in Flushing as a regular attender. He ex- 
plained to the court that he wes never a member of the 
Tiushing Meeting; that the Flushing Meeting wes a very 
ptestigious Meeting “and it wasn't the kind of place I 
would even theught about asking. for membership until I 
had beem there many years.“ (Tr. at 32.) James fur- 
thes testified that in most Friends Meetings there are 
more attenders than there are members. [@. In 1969 


agmbend incident, James became a member of the Elaira 
Meeting. (Tr. at 33.) This was in his second or third 
year of attendance. (Tr. at 101.) The context of 
James’ armband decision is important because the court 
rejects defendants’ implication that it was not an 
in@ividual decision. Defendants propose that the court 
find that “(p)laintiff allied himeelf with these who 
felt the war was wrong." The court rejects such a find- 
img as it is not besed on the testimony. As James care- 
fully pointed out, “[tjhe original roots of [(Quakerien’s 
founder's) comecience were those of non-vielence. This 
ien't the root ef any other American religious group.” 
(Tx. at 106.) Mrs. Dee, an attender at the Klmira Meet- 
ing in 1969 (subsequently a member) buttressed Jamos' 
testimony congerning his religious motivations. “We 
all were wearing armbands, we all were Going everythiag 
that we could to make a peaceable statement of our deep 
concern." (fr. at 151.) 


3. The students were participating in class. 
When James wae called to ge to mr. Pillard's office, the 


| 
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Class wes orderly and, when James subsequently was asked 
t> go to Mx. Brown's office, he checked his class and 
ad them quiet and well-behaved. 


4. Defendants have asked the court to find 
that "“[d})ieputes over the wisdom of the war disrupted 
and divid * the country. It was a period of great 
trawma anu. tension.“ The court refuses to so find. 
What is relevant to this lawsuit is whether there was 
an atmesphere of tension or disruption during this per- 


iod at the Addigon High Scheol. There *=< been no 
testimony in support of a finding of either at Addison. 


5. If Browm had asked James to inform the 
class that weering the areband wes strictly personal 
and that the class was free to Gisagree with it if they 
desired, James testified he gladly would have done so, 


6. The memorandum of Brown's November 14 
conversation ~ith Jamr>, provided to the Board, did not 
mention any of the Quacer motivations underlying James' 
Gecision to wear the armband. 


7. The letter in full read: 


The Boerd of tdurzation of Addison 
School Dietrict has conferred with 
counsel and very thoroughly discussed 
the facts of your eituation. The Board 
has, unanimously, confirmed the action 
of pistrict Principal Bdward J. Brown 
regarding your suspension on Friday, 
Movember 14, 1969. 


The Boerd deems your actien to be 
a political act. As such, it is pro- 
hibited im the Bciiocol. [t is, alao, 
Geemed unethical action on the part of 
a teacher to engage in such activity. 


You may return to class on Monday, 
Movember 17, 1969, with the understanding 
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~1ii~ 


that you engage in > political activi- 
-.@e@ while in the school. 


Of courxe:, hms Board recognizes 
fully your sisohute right to express 
Outside of inie School any beliefs that 
you may have. 


3. In James' view, his wearing the araband 
On November 14 did not in any way affect his ability 
to carry out his teaching duties on November 17. In 
fact, James testified that he taught without incident 
until December 12, 1969: 


Q. In the period of November 
17th through December 12th, 
did you receive any com- 
plaint from any student or 
teacher concerning your hav- 
ing worn the armband? 


A. Wo. 
(Pr. at 53.) 


9. befenéd rats attempt to argue that the Sec- 
ond Armband Incident would be more Gisruptive than the 
first because of the wideapresd publicity the First 
Incident received. That arguaent is upaseceptable under 
these facts. On December 12, 1969 James saw no studente. 


10. It is interesting to note that Dr. sheldon 
aid mot perceive the wearing cf dashikis and other black 
garb ag a symbol to black atudents. 


ll. #heldon would have no trouble with James' 
act if he had said, “I'm a Quaker, this is an armband 
tan! was made at our Quakex meeting, I weer it as a syma~- 
bei ~2 Quaker aversion to the loss of life and mourning 
for death,” and then allowed discussion. Tr. at 442. 
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12, It is clear from the » Cts that James dia 


not have such an Opportunity. See, @.9-- 1.5, supra, 
and accompanying text. 


13. Furthermore, there was substantial evi- 
dence im the case that the Opinion of defendants' ex- 
perts did not coincide with the viewpoint of other wel! 
regeardec educators. Dr. Kenneth B. Clark, president of 
the Metropolitan Applied Research Center, Distinguished 
Profeasor of rsycholegy at the City College of the City 
University of New York, and member of the New York State 
Board of Regents deposed testimony was offered by plain- 
tiff. Dx. Clark testified that, in the absence of evi- 
dence that a symbol is used by the authority-figure 
teacher to intimidate or peychologically coerce a stu- 
dent, he had no objection to the symbol on either edu- 
cational or psychological grounds. “Hot only would I 
not have any objection, but 1 would think that this is 
within the rights of the human being.“ Clark Deposition 
at 12. Dr. Clrrk also discussed the armband as a symbol 
in relation to sther symbols. He stated that the arn- 
band was no more inherently Gisruptive “than the fact 
of a teacher wearing an American flag in the lapel . 
oc & teacher wearing a cross on a Ghain, or a teacher 
wearing a cross of David on a chain." Dr. Clark char- 
acterized all of these as “symbols of an individual's 
concern." id. at 10. 


~ a 


Charles &. Davis, Superintendent of the 
Slmira City Schools, intimated that he did not concur in 
. the views of his Addigon colleegues in his letter to the | 
suspended Mr. James regarding employment. 


I have followed your problem situa- 
tion with considerable concern and admit 
to being shocked by the Commissioner's 
rulirg. Of course, I am not a lawyer, 
but frankly I had expected a different 
approach in the ruling. 


Plaintiff's axhibit 11. 
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14. Seve discussion of ir. Terino's testinon, 

mm "Peace With Hoaor* 8igns and br. Sheldon's coments 

on flag lapel pins, supra. 


LS. For 1970-71 and 197:-=72 there is a ‘is- 
pute over which level of pay James is entitled to. “or 
the 4-3 level, a teacher has to show 2ertification and 
a substantial degree of graduate work. “A “aater's ve- 
gxr@e, which apparently qualified him for permanent cer 
tification in Sew York State, certainly would be accep-~ 
taple." Tr. at 265. mr. James has a2 Master's Degree 
in education from Elmira College. the only requirement 
he did not fulfill for this so-calied "horizonta! 
transfer" is filing the declaration of iatent. However, 
in those years Mr. James was not in school to make those 
applications. Therefore, the court finds that he is en- 
titled to the M-3 level of pay for the vears in question. 


16. Amounts earned in mitigation have been 
computed by totaling income James earned from January, 
1970 to August, 1972 during the regular school year and 
considering onl, daytime employment. 


BA ain Miti on 


l. Substitute teacher, Horseheads Central 
School - 11/3/70; 11/12/70; 12/3/70 $ 75.00 


¢. tnglish class, Corning Coamunity College 
1/70 ~ 5/70 vo0.00 


3. Substitute teaching, elmira Schoo] 
District ~ 12/70 (3 days) 34.00 


4. Part-time laborer, Werner-Salic 1/70 - 
6/70 (3/4 during school) 1,391.25 


5. Frart-time Bnglish teacher, Ithaca 


6. Substitute teacher, Horseheads Central 
Schoo) 5/23/71; 6/10/71 60.00 


7. Substitute teacher, Horseheads Central 
School 3/6-3/16/72; 3/20-3/23/72; 
4/27/72: 4/28/72; 6/6/72 570.00 
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JUDGMENT APPEALED FROM, DATED NOVEMBER 19, 1974. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


CHARLES JAMES, 


Plaintiff 


THE BOARD OF EDUCATION OF CENTRAL 
DISTRICT MO. 1 of the towns of 
ADDISON. CAMERON, RATHBONE, TUSCARORA, 
WOODHULL, THURSTON, ERWIN, LINDLEY and 
CANISTEO; STEUBEN COUNTY, NEW YORK: 
EDWARD J. BROWN, District Principal, 
Central District No. 1: CARL PILLARD, 
Principal, Addison High School; and 
ROBERT ANDREWS, President of the 
Board of Trustees of Central District 
| es 


JUDGMENT 


Civ~1971-164 


~ 


Defendants 


ee ee ee ee ee ee 


ee ee coe wo eee 


- emer -ceense wee 


This action came on for hearing before the Court, 
Honorable John T. Curtin, United States District Judge, presiding, 
and the issues having been duly heard and a decision having been 
rendered, 

IT IS ORDERED and ADJUDGED that the plaintiff, 

Charles James, have judgment against all the defendants named 
herein in the amount of Twenty Thousand Nine Hundred Sixty-Four 
Dollars and Twenty-Five Cents ($20,964.25) and his costs of 


the action. 


Dated at Buffalo, New York, this 19th Day of November, 1974. 


YOHN K. ADAMS 


—Jomr Ko aps 
Clerk of Court 
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NOTICE OF MOTION TO CORRECT JUDGMENT. 
UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


;, CHARLES JAMES 


| -Vs- Civ-1971-164 


|THE BOARD OF EDUCATION OF CENTRAL 
' DISTRICT NO. 1 of the towns of 


||Addison, Cameron et al. 


PLEASE TAKE NOTICE tha 


ct 


the undersigned wilt move before the 


Honorable John F. Curtin, on December 9, 1974, at the United States 


District Courthouse, Buffalo, New York, for an order, pursu.nt to 
| Rules 59 §} and 60(a) FRCP, correcting the judgment entered »erein 
lon November 19, 1974, by adding a reference in such judement to 
eee attorneys fees and appropriate interest accruing prior 
lito the date of said judgment. A copy of plaintiff's proposed 

| Judgment is annexed hereto. 


Tots: Neot{int, WoC ; 
Novdusar 27, (974 


| (Sy ule by 
| = 


yours, e 


1 Burt Neuborne 

New York University School of Law 
40 Washington Square 

| New York, New York 10012 


\To: Clerk of the Court 

| United States District Court for the 
j Western District of New York 
Buffalo, New York 


ll East Market Street 
Corning, New York 


| Harry Treinin, Esq. j 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


|; CHARLES JAMES, 


Plaintiff 
-Vs- 
THE BOARD OF EDUCATION OF CENTRAL PROPOSED 
DISTRICT NO. 1 of the towns of 
: ADDISON, CAMERON, RATHBONE, TUSCARORA, CORRECTED 
WOODRULL, THURSTON, ERWIN, LIN LEY and 
SANISTEO; STEUBEN COUNTY, NEW YORK; JUDGMENT 


EDWARD J. BROWN, District Principal, 
Central District No. 1; CARL PILLARD, 
Principal, Addison High School; and 

, ROBERT ANDREWS, President of the 

|, Board of Trustees of Central District 
No. i, 


| Defendants 


ee ae ee ee ee es 


i This action came on for hearing before the Court, 

;, Honorable John T. Curtin, United States District Judge, presiding, 

|, and the issues having been duly heard and a decision having bcen 

| rendered, 

IT IS ORDERED and ADJUDGED that the plaintiff, 

| Charles James, have judgment against all the defendants named 

| uerein in the amount of Twenty Thousand Nine Hundred Sixty-Four 

!' Dollars and Twenty-Five Cents ($20,964.25), together with the 
costs of the action, reasonable attorneys fees and interest 


“accruing prior to judgment. 
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AFFIDAVIT OF BURT NEUBORNE IN SUPPORT OF MOTION. 
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


CHARLES JAMES 
—— Civ-1971-164 

THE BOARD OF EDUCATION OF CENTRAL 

DISTRICT NO. 1 of the towns of 

Addison, Cameron et al. 


BURT NEUBORNE, being duly sworn, deposes and says: 

1) I represent the plaintiff herein and I make this affidavit 
in support of plaintiff's application to correct the judgment 
originally entered on November 1S, 1974, a copy of which is annexed 
hereto as Exhibit l. 

2) Plaintiff seeks two corrective entries on the judgment as 
initially entered: } 

a) First, plaintiff requests that the judgment be 
corrected to reflect the award of reasonable attorneys fees by 
the Court. Of course, the precise amount of the awarded fees 
remains to be computed in accordance with the instructions of the 


Court. 


b) Second, plaintiff requests that the judgment be 


!corrected to reflect the fact that, under governing New York law, 


| damage awards for back wages entitle a prevailing party to interest 


on the amounts due from the date the plaintiff's cause of action 


 acerved. Accordingly, plaintiff is entitled to interest on his 


unpaid back wages from the dates on which the wages were originally 
due and payable. A proposed calculation of the appropriate 


interest is annexed hereto as Exhibit II. | 
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Laure my St WS 


Sworn to before me this 


roy i 
7 


day of November, 1974. 


Bd VAURA SAGER a 
NOTARY pusLiC State of New Yor 
Ne 3-45c0"%, ease 


’ 
sah 


Quali ed * 
Commission 


in Mew Yeo 
Expires March 32 
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EXHIBIT I, ANNEXED TO AFFIDAVIT OF BURT NEUBORNE~-JUDGMENT. 


UTD S4ATLS NF. TIC? Cc? 
Wisc DIATRICE < nwt YORE 
CUARLUS JANES, ) 
) 
Plaintiff ) 
-vs- ) 
) 
TI FOAND C LUCATICN OF CX.ITRAL ) JUDCHNTUT 

DISTRICT 20 L Of the to or ) 

AT OWCON, Cari, PAT: AE. SOSCARORA, ) CivelO71-154 
VoOr_ i, Ti: 22 Get. ‘IN, LINDLEY and ) 
CANTICS3O?: STUB COULTY, KO YORK: ) 
ThWArD J, PUC.N, District Principal, ) 
Central District No. 1; CiAnL PILLAND, ) 
Principal, Acdison Siishn School: and ) 
ROBLAT ANORIVS, Presicent or the ) 
Coard of ‘srustees of Central District ) 
No. 1, ) 
) 
Defendants ) 
) 


This action came on for hearing before the Court, 
Honorable John T, Curtin, United Stetes District Judge, presiding, 
and the issues having been duly heard and a decision having been 
rendered, 

IT IS ORDERED and ADJUDG™D that the plaintiff, 

Charles James, have judgment against all the defendants named 
herein in the amount of Twenty Thousand Nine 'Hundred Sixty-Four 
Dollars and Twenty-Five Cents ($20,964.25) and his costs of 


* the action. 
Dated at Buffalo, New York, this 15th Day of November, 1974. 


sORW K. ADAMS 


JOIN B. AVELS 
Clerk of Court 
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EXHIBIT II, ANNEXED TO AFFiDAVIT OF BURT NSUBORNE--CALCULATION. 
4 


Ami fropared CUR 


Cy Alteunte Soma, dus and raya 
; “Gy wager arhoh Shonld ad Gwe 
uh Burmp Re 1969-1370 sckoak 
YOO ose ne ete es 44 Sou. 50 


(2 Grosco. upad, LS ap 
herd oP (970 fades: fe Oe 


—— pAout: found. due and. poyasle fo water 
wreck Shovdd hase ton anid, dumg 
(S70- (91) nekeel year... 2... +." 0,780 — 
(0) Cheaoth ht ond. pry 6, ouger 
_ &)'\ noun 
Uae od occread sate are Oa. ‘ 
al hi ke a eae 15409. 64 


i ie | peppered | fez 
God ¥ (971 (15,409.6yx.06)...- * 924.59 
(6) Gasoaut frond hut aud pasya5ee fr wager 


Keck shold han boom paid durunp Bo ry 
I97t- ($72 Seka year... . » - .. 4520 


8l4a 


EXHIBIT II, ANNEXED TO AFF IDAVIT OF hh NEUBORNE--CALCULATION 


(1) am dus and powa Gn wager 
and accoued ious Qe guar 


¥ (972. 27 $54.23 


ME remmente aes 
end of (973 (27. 954.03 X0G). .. 74 677.25 


(3) Chatoenth dua and. fo 


woes Gnd. AcCrug aan of 
ory Ge Od © 1973 .. 29,525.46 


(0) a Yost On Sams conpad ary f 
"Ke Minick 200 ee uP». hill 4770. 53 


fie accrund wy wal 


Novonser 19,1979)... 8 34297.0/ 
n) Larter on SumS umnparcd. ar of 

fhe Lathe of Galry of wae y 

C3, 297.0/ €.06 oh i iF 70§. §/ 
13) Fa Pe - fu rift f 6 OFF.32 
payaShe Jo p Bat cay 


1) Comnen Kesines2, 19, 1914 onkoort 
Pr ein P © Conwmancas Xe oem 


815a 


EXHIBIT II, ANNEXED TO AFFIDAVIT OF BURT NEUBORNE--CALCULATION 


on Ge frdomeik Ps 96Y. 25, pbur Ae 


Gee red pone 4uBtminl saree? i 
#6 088.32 


New Gok, Meu Yok 
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AFFIDAVIT OF HARRY TREININ IN OPPOSITION TO MOTION. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ee ee Ee ee Ee ee ee oe ee ee oe ee eS ewe Mee ew ee ee 


CHARLES JAMES, 


Plaintiff, 


THE BOARD OF EDUCATION OF CENTRAL 

DISTRICT NO. 1 of the Towns of AFPPIDAVI™ 
ADDISON, CAMERON, RATHBONE, TUSCARORA, 

WOODHULL, THURSTON, ERWIN, LINDLEY, 

and CANISTEO, STEUBEN COUNTY, NEW YORK; 

EDWARD J. BROWN, District Principal, 

Central District No. 1; CARL PILLARD, 

Principal, Addison High School; and 

ROBERT ANDREWS, President of the Board 

of Trustees of Central District No. : 


Defendants. 


STATE OF NEW YORK) 
) ss: 

COUNTY OF STEUBEN 

SOUNTY. OF, STEUBEN) 


HARRY TREININ, being duly swo:., Jeposes and says: 


1. I am the attorney for the defendants herein and make this 
rffidavit in opposition to plaintiff's application to correct the 
judgment entered in this matter on November 19th, 1974. 

2. In his complaint, plaintiff did not seek interest, Neither 
does the judgment, as entered, grant interest. 

It is submitted that the New York Courts do not grant 


interest in situations such as presented in this case. 
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In Gordon vs. Board of Education, 52 Misc. 2nd, 175, the 


petitioner, a teacher, was reinstated to his position with the 
Board of Education pursuant to Court order. It was directed that 
he be paid his full salary for the period of his suspension. The 
direction, as in our case, made no provision for the payment of 
interest. 

The Court held that the petitioner was not entitled to 
interest. 

The Court determined that any res*itution or damages 
granted to the petitioner was incidental to the primary relief 
sought by the petitioner, which in that case “© well as in ours, 
was reinstatement. The Court held that the petitioner had no 
cause of action for back pay independent of his proceeding for 
reinstatement and could not maintain an action therefor until he 
had proven his right to that relief. 

It is submitted that that case is determinative of the 
issue in our case and that under the circumstances interest cannot 
be awarded. 

3. Interest, if awarded, cannot be in a rate in excess of 
three per cent. General Municipal Law, Section 3A. 

Subdivision 3 of that section specifically provides that 
a municipal corporation includes a school district. 

See Decker vs. Dundee Central 


School District, 4 N.Y. 2nd,462 
p. 464. 


Adler vs. Board of Education, 
33 Misc. 2nd, 789, affd. 18 Av 
2nd, 1053. 
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It is submitted that counsel also errs in his manner of 


computation. He has taken each individual year's earnings and 


computed the interest thereon; then, ‘er adding the next year's 


earnings, computes the succeeding year's interest on the entire 


previous amount. 
In effect, he ig charging interest on interest. Such a 
procedure i: not favored by the Courts of New York State. 2 N.Y. 


Jurisprudence, p. 21. 


As a general proposition, compounded interest is not 
favored by the Courts. 


Young vs. Hill, 67 N.Y., 162 


Brown vs. Knapp, 79 id. 136 


Ellis va. Sullivan, 241 Mass. 60; 
134 N.E. 695 


Cherokee Nation vi: Gnited States 
270 U. S. 476 


Matter of Schuster, 167 Misc. 
194 modified on other grounds, 
257 AD 55, affd. 284 N.Y. 569 


Levine vs. U. N. Cleaners 
4 AD 2nd 9355. 


Interest should tot be compounded. 


Williamsburg Savings Bank ves. 
Town Of Solon, 136 N.Y. 465. 


Seymou- vs. Spring Forrest 
Cemetery Association, 4 App. Div. 
359, P- 387; affd. DB | N.Y. 627 


Granite Auto Leasing Corporation 
ve. Jeff Marr Bus Leasing Corp. 
44 App. Div. 2nd 552, p. 554. 
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5S. It is submitted that no action amending the judgment to 
provide for attorneys fees can be considered, absent a determin- 
ation as to the status of the New York CiyiI Liberties Union and 
the American Civil Liberties vnton( Foundation, Inc. in regard to 
the collection of fees under the circumstances of this case. 

6. Aithough deponent has written to the Secretary of State 
for copies of the Articles of Incorporation of the corporations, 
on November 21st and again on December 2nd, he received no reply 
until December 7th, when the fee for such service was stated. 

On that date deponent forwarded the fee to the Secretary of State 
but as of this afteroon (December 13th) after the receipt of the . 
only echeduled mail delivery, deponent has not received the 
copies of the said Articles of Incorporation. 

However, during a telephore conversation with Mr. Neuborne 
on December Sth, he stated to the dsponent that the Civil Liberties 
Union was not organized pursuant to Section 495 of the Judiciary 
Law, but that it is a membership corporation. 

Aseuming that to be the case, deponent respectfully © 
submits that the said corporation does not have the authority to 
practice law, and that vader the circumstances an award of legal 
fees cannot be made to it. 

7. The New York Courts have very jealously supervised the 
privilege of practicing law and have circumscribed the right of 
corporations to engage in the practice. 

A corporation not permitted to do so pursuant to Section 
493 of the Judicia) Law gannot practice law in the State of 
New York. 
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"It follows that the practice of law is 
not a lawful purpose fer a corporation to engage 
in as it cannot practice law directly, it cannot 
indirectly by employing competent pnts to 
practice for it, as that would be an evasion which 
the law will not tolerate.” 


Matter of Co-Operative Law Co: 
198 W.Y¥. 479, p. 484 


Thus, a membership corporation engaged "for purposes 
other than pecuniary profit’ cannot represent a creditor in a 
bankruptcy proceeding. 
Merill & Co. vs, National 
Jewelers Board of Trade, 
90 Misc. 19 
Deponent requests the permission to file a supplemental 
affidavit when the Articles of Incorporation are received/ 
8. Not having complied with Section 495 of the Judiciary Law, 
counsel cannot collect any fees. 
Even in the case co: attorneys not admitted to practice in. 
the State tha privilege of recovering for their services has been 
denied. 


Fein vs. Ellenbogen 
64 N.S.Y., 8. 2nd 789. 


"fhe right to receive compensation for 
services rendered in the capacity of an attorney 
or counsellor at law is confine to those persons 
who are duly admitted and entitied to practice as 
such in the courts at the time that the services 
were rendered, and who were then in good standing. 
This is especially true to services rendered in 
violation of a statute prohibiting unlicensed persons 
from practicing law." 


I Thornton, Attorneys at Law 
Section 23, page 275 
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9. At various times during the proceedings, plaintiff's 
attorney appealed to the court for an early disposition on the 
grounds that the plaintiff was destitute. It may be presumed that 
plaintiff could not promises to pay any legal fees to the Civil 
Liberties Union; that the Civil Liberties Union did not expect 
any payment and that the Union rendered services on that basis. 

Any award would be in the nature of a windfall to the 
Civil Liberties Union, which might be characterized as a gift. 

The making of any such payment under these circumstances 
would be constitutionally impermissable. 


Constitution, State of New York 
Section 8 


10. In any event, it is contended that this is not a case 
where attorneys fees should be allowed. The Stollberg case, 
cited by the Court, recognizes that “the award of attorneys fees 
is restricted to the exceptional case", and that the standard is 
whether “the bringing of the action should have been unnecessary 
and was compelled by the school board's unreasonable, obdurate 
obstinacy,” or where a defense has been maintained in ‘bad faith, 
vexatiously, wantonly, or for oppressive reasons." 474 F. 2nd, 485 
p. 490. 

Here no such showings were made. Rather, the Board was 
acting in compliance with the decision of the Commissioner of 
Education of the State of New York that the plaintiff had acted 
improperly. 
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Not to have acted in accordance with the Commissioner's 
decision would have placed the Board in a position where the 
Commissioner was wahenekeet to withhold State Aid from the District 
or to remove the members from office. 


Sections 306 and 1706 
Education Law 


They defended this action consistent with their duty to 
comply with the Commissioner of Education's decision. They acted 
to sustain compliance with the Code of Etliics established jointly 
by the Mew York State Teachers Association and the New York State 
School Boards Association. 

In addition, they acted in accordance with the provisions 
of the Johnson Memorandum, which was delivered to the school in 
the period between the Moratorium Days and directed school 
authorities to take heed that all points of views in connection 
with the observance of any activities in connection with the Viet 
Nam protests.be presented. 

Under the circumstances, since their actions cannot under 
any circumstances be considered unreasonable, the imposition of 
legal fees under the circumstances of this case is not justified. 

1l. The judgment and the record should contain all the relative 
facts as to the legal status of the Civil Liberties Union so that 
all issues raised may be disposed of on appeal. 

12. Deponent requests that two references in His Honor's 
Opinion be clarified. 
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In the first paragraph on page 4 of the Decision, it is 


stated that, 

“on the plaintiff's motion for summary 
judgment the defendants urged that the wearing 
of the arm band by Mr. James caused disruption in 
the school and that they have an opportunity to 
prove it." 

The inference is that the offer ef proof referred to 
physical disruption. The defendants' contention throughout the 
litigation in this regard is summed up in paragraph 14 of the 
Geponent's affidavit made in opposition to the motion for 
reinstatement, wherein he stated, 

"Tefendants are prepared to present experts in the 
field of education who will testify that the wearing of 
the arm band under the circumstances materially and 
substantially jeoparized the interest of sound 
education.” 

Likewise, i: the same paragraph His Honor stated that 
“both parties submitted briefs." 

Deponent never received a brief from plaintiff's counsel 
after the trial. Plaintiff's counsel has assured deponent that 
no such brief was ever filed. 

Deponent respectfully requests that these items be 


clarified. 


Subscribed and Sworn to Attorney for the Defendants 


before me this day 1l East Market Street 
of December, 1974. Corning, new York 14830 
s Pty nr eC ce a oe t e 

, fy é a ie , ) 
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MARY TREN 
av TaReary ay Law 
 G@AeT ManneT eT 


Comrana my 


, Certificate of the New York Civil Liberties Union, Inc., in 


| UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


CHARLES JAMES, 


Plaintiff, 


-vs- 
AFFIDAVIT 


THE BOARD OF EDUCATION OF CENTRAL 
DISTRICT NO. 1 of the Towns of 

ADDISON, CAMERON, RATHBONE, TUSCARORA, 
WOODHULL, THURSTON, ERWIN, LINDLEY 

and CANISTEBO, STEUBEN COUNTY, NEW YORK; 
EDWARD J. BROWN, District Principal, 
CBntral District No. 1; CARL PILLARD, 
Principal, Addison liigh School; and 
ROBERT ANDREWS, President of the Board of 
Trustees of Central District No. Ly 


Defendants. 


STATE OF NEW YORK) 
) se: 


| COUNTY OF STEUBEN) 


HARRY TREININ, being duly sworn, deposes and Says: 


i. That this affidavit is supplemental to the affidavit 


, Previously filed, dated December 13, 1974, 


2 That annexed hereto are photostatic copies of the 
relevant portions of the Certificate of Incorperation of the 
American Civil Liberties union, Inc. and the New York Civil 


Liberties Union, Inc. 


3. It is to be noted that each of the corporations is 
incorporated pursuant to the former Membership Corporation Law 
of the State of New York. -The Statement of purpose of neither 


corporation includes the practice of law. In addition, the 


paragraph Second b and Third in effect limits its actions to the 
Metropolitan area of New York. None of the parties reside or are 


located in the Metropolitan area. For the purpose of argument 
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a 


assuming the validity of the corporation, the question of the 
jorporation acting ultra vires is presented. 


In the event one would care to equate the practice 


bf law with "a trade or business", it is pointed out that 
pubparagraph e provides that the corporation "shall not engage 


‘in any trade or business." 


4. This action was commenced by the New York Civil 
Liberties Union, Inc. All the correspondence was carried on 


fwith Mr. Neuborne, who signed letters on stationary of the New 


rork Civil Liberties Union, Inc. as staff counsel of that 
jorganisation. Late: communications were received on the 
locationary of the American Civil Liberties Union, upon which 
Mx. Neuborne is listed as assistant legal director of the 


lxegai department. 


5. The handling of the case was conducted exclusively 
by Mx. Neuborne. He made all the appearances in Court, argued 
{motions and the appeal, conducted the examinations before trial 
jana tried the cage in Court. He conducted all the correspondence, 
‘except when he was on vacation. It is evident that the 
i 
jparticipation of Mr. Neuborne was in the capacity of an 
employee of the Civil Liberties Union. Thus, we have the situation 
if 
\of a membership corporation, not approved by the Appellate 
| 
I 
\Section 495 of the Judiciary Law, paracticing law. 


Division of the Department where it is situated, pursuant to 


6. This situation comes within the condemnation of 
ithe New York Court of Appeals decision in the Matter of the 
| Co-operative Law Co., 198, N.Y. 479, and is illegal. (See also 
People Ex-rel Floersheimer vs. Purdey, 174 App. Div. 694; Matter 
of Bensel, 68 Misc. Page 70.) 

eapsidtinst: * Even in cases where the Appellate Division does 


avTOsrery aT Law 


Beeb isnt |\grent approval to a corporation to practice law, it is to 


| 
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aATYTOMEY aT Law 
1) GASy MARKET wT, 
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be noted that the petition is very closely scrutized, Matter 
jf Action for Legal Services, 26 A.D., 2nd, 354, and that the 
powers granted are strictly limited. Matter of Pinkard, 28 A.D. 
2nd 34, 

It has been determined that even an organization 
to provide attorneys for persons involved in administrative 
proceedings must come within the provisions of Section 495 of 
the Judiciary Law and obtain the approval of the Appellate 
(Division of the Supreme Court, pursuant to the Judiciary Law. 
(Matter of Queens Lay Advocate Service, 71 Misc. 2nd, 33. 
| The fact that no fees are charged makes no difference. 
(The statute must be observed. Even where one sought to 
jappear in a justice court, not a court of record, without 
\tee "for fendants who may choose petitioner as their choice 
lof counsel" the Court had summarily denied the petition and 
hela that no person may appear for anyone other than himself 


lan any Court or before any magistrate of the State or give 


legal advice to another unless he has been licensed to practice 
‘as an attorney. 


Jemzuria vs. McCue 
74 Misc. 2nd 692. 


The law is summed up in Matter of Pace,170 A.D. 818, 
lat page 624. 

"It may be taken, therefore, as the law of the State 
that it is unlawful for a corporation whether domestic or 
foreign to practice law in this State and that any member of 
our Bar who assists the corporation in violating the law in 
this respect. is himself guilty of wrongdoing." 

An attorney in that position (much less the corporation 
practicing law illegally) is in no position to receive a fee. 
‘Not only is this result dictated by the decisions (see paragraph 86, 
previous affidavit) but by the principal that no one should be 
\permitted to profit from his own wrong. Riggs va. Palmer, 155 N.Y. 
516. 
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aie 


| "The principal is fundemental that no man shali 
| be permitted to profit by his own wrong. It enters 
by implication into allcontracts and all laws." 


Justice Cardoza 
Peo. vs. Schmidt 
216 N.Y., 321, page 341 


Ve The New York Courts have determined that a judgment 
bbtained under the circumstances here present cannot stand. 


Where the plaintiff, an attorney admitted to practice 
lin Pennsylvania was retained to render legal services to a New 

| 

Work resident, and the services were performed in a jurisdiction 


ihere the plaintiff was not admitted to practice law, he was 


jpente recovery of a legal fee. Under the circumstances, the 
[fudgment was void. 


Kaplan vs. Berman 


37 Misc. 502 

| 

I In Puma vs. McGonigle, 73 Misc. 35, a judgment rendered 
jon the motion of one as attorney for the plaintiff, who was not 


jadmitted to practice, was held void. 
| 


\! 


| Likewise, in Colton vs. Oshrin, 155 Misc. 383, where 
lthe Court found that the svepresentation was by one not admitted 
to practice in the courts of the State, the Court held, 

i “that all the proceedings had are nugatory and void.” 


(Penal Law, Sec. 271, 272; Kaplan vs. Berman, 37 Misc. 502; 


| 


poe vs. James, 150 id. 390, 393; Newberger vs. Campbell, 9 
iDaly, 102; Puma vs. McoGonigle, 73 Misc. 35.) 


The Court further stated: 


"It is not suggested that the defendant or his 
| attorney of record was aware of the facts with reference 
i to Mr. Weiss, nor is it especially important that the 
objection was not raised by the plaintiff's counsel 
sooner. The result is the same. The cases above cited 
\ presumably are based on the theory that it would be 
subversive of the correct administration of justice and 
of our Courts to permit unatthorized persons to practice 
as attorneys therein. It is, therefore, not a matter of 
penalizing any one (other than persons guilty of the 
c 


i offense), but, rather, a matter of vindicating the 

i en eee i peg ae of the Court and of an honorable profession that 
See tre hee the rule has been established that all proceedings 
bh tetra ba participated in by such an unauthorised person are 


eemrane. mv 


nee 
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rendered nugatory and ineffectual. In this view, there- 
fore, actual prejudice to any party need not be shown, 
but is conclusively presumed.” 


Likewise, in People vs. James, 153 Misc. 390, page 393, 


the Court states, ¥ 


“It was the opinion of the Court on the argument that 
the fact that Mr. Sandway conducted the prosecution, although 
in violation of this section, woald not have any effect 
upon the judgment rendered by the court. On consulting the 
authorities the court finds itself in error and the cases 
all seem to hold that where a trial is conducted by a person 
who is forbidden to conduct the trial of the same { 
renders the judgment void.” (Kaplan vs. Berman, 37 Misc. 502; 
Newberger vs. Campbell, 58 How. Pr. 313; Puma vs. McGonigle, 
73 Misc. 35.) 


Proceedings in a suit by a person not entitled to 
practice are a nullity, and the suit will be dismissed. If 
tthe cause has proceeded to judgment, the judgment will be 
reversed. 

* Corpus Juris, Page 570 
Section 13 | 
7 Corpus Juris Secumdum 
Page 725, Section 1é 
WHEREFORE, deponent respectfully requests judgment be 
\declared void. 


‘ i 
—- 


Attorney for the defendants 


| Subscribed and Sworn to before 
ime this 20th day of December, 1974. 


re 


MARRY TREN 
av Tenn at LAW 
) Gav manner oF 


eonrmne my 
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PORTIONS OF CERTIFICATF ~~ INCORPORATION, ANNEXED TO 
AFFIDAVIT us HARRY TREININ. 


% * ~ - at le 
Re. ‘ oS < eb ’ 
sit -« ROARD t+ ee 
Kir . 33 &.Ft: oe St. 
ns , Albany, N me. 
| 4 “a ee a 
‘ ia Sr eter Sra Ca Se aa i * 
ef 


) 
- 
tursuant to the Membership Corporations Law.) 


We, the undersigned, a committee of MEW YORK CITY 
CIVIL eo COMMIT TES OF THE AMERICAN CIVIL LIBERTIES 


UNION, an unisicorporated ‘association, not organised for 

- peountary profit, having been duly authorized to incor- 
| porate the said sesnatetion, and all being of full age, 
at least two-thirds (2/3) being citizens.of the United 

States, and at least ome of then being @ resident of the 


state of New Yorkg desiring to incorporate Said associa- 
tion, DO HEREBY CRRPIEY: 


. 


EIKST: vne name‘ of the proposed corporation shall 


NEW YORK CIVIL LIBERTIES UNION, INC, 


SECOND: The purgoses for Which it ts to be 


(a) To function as an affiliate of the AMERICAN - 
CI¥ ORTIFS UNION, INC., and to’ take over, carry op, 
ani . » tne affairs, property, orli, stLous, i 


\ L5¢g. stitcs 


* 


or 
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‘ 4 ~ ri ie 
. © 


Ce: 


and. -tives of the unineorporated assdeiation known ao - 
Hew i s+ ity CAvAl Liberties Committee of the American — 
Civil Liberties Unica, oar: ; 

ce {b) Te safeguard within the Geiseeibenes area of 
New York, the rights of free speech, free press, free ase 
Seaudlage, free religion and other Civil rights and liber-~ 
ties, and to sake. all ‘legitimate action in furtherance of 


such purposes, and such objectives, aN ty - 8 
(c) To do any and a} lawful acts and things, 
which may be necessary, useful, suitable, desirable or ‘ 
. Proper for the furtherance of, accomplishment or attainsent 
ot, ary or all ‘or the aforesaid purposes and meee ® 
(4) To accept, receive, hold, Anvgst and use for 
the furtherance of any of the purposes and ihteies. of the 
Corporation, gifts, legacies; bequests, devises, grants, y 
‘funds, benefits or trusts (but not to act as trustee of 
ary trust’ and m neys earmarked for Specia) purposes ber- 
y and to conformity with the aforesaid Purposes and 
sujects, all of Which from any source Whatsoever, and to 
burrow mone ‘ for ary of the aforesaid purposes and objects, 
Ce; The corporation shall not engage in any trade . 
ness aid shad) not be conducted or Operated for pro- 
{¢, nor she'? any of its funds tr Property be paid to or 
Awe to be the benefit of any members of the corporati 
or ony individuals having @ pers: al and private keh 


fon -G/ 


| ‘Te @ "ieitles of the corporation except as reasonable com 
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Pursuadt) to the Membership Corporetions Law, 


We, THE UNDERSIGHED, desiring to form a Member- 
ship Corporation pursuant to the provisions of the Member - 
ship Corporations Lew, sii being of fu.l age; at lent two- 
thirds being eitizens MM tre United States; at .east one @ 
resident of the State sf New Yors and at .#e@st one of the 
persons namec a8 4 Lapestor Deina a citizen of 
States and «@ resident of tne State of Hew York 

"CERTIFY and state es folicwsa! 


. FIRS®: The neme of the ;roposed serpore- 


tion ebeli be AMERICAN CIVIL LISERTI "INION, IM. 
SEC OW. Tne p 
ba fcrmed-are ae folicwel 
To mr inteain thrceusefno 
ite  ossees 
free assem’ 


itimate ac’ 


tne territort: snd ;°sesese ons 
Nnited States c* Americe. 
FC RTH The priacipal office 


eo emeil be leceated in the City, Canty ace 
y ; 
2 ca'-"Y¥ 
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REPLY AFFIDAVIT OF BURT NEUBORNE IN SUPPORT OF MOTION. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


$e Ae ah ai ns tis i ees ie ib santo tides itciin eis had etd ts ib ees x 
CHARLES JAMES, : 
Plaintiff, : 
~against- : REPLY AFFIDAVIT 
THE BOARD OF EDUCATION OF CENTRAL 
DISTRICT 1, et al., 
Defendants. : 
sees tavalioab ede rie See eS hails oS et . 


BURT NEUBORNE, being duly sworn, deposes 
and says: 

1. I am the attorney for the plaintiff 
herein and I make this affidavit in Support of plaintiffs' 
motion to amend the judgment entered herein on November 193, 

1974 to provide a) for the payment of reasonable attorneys' 
fees and b) for the entry of appropriate pre-judgment interest 
on the "back pay" amounts found owing to plaintiff. This 
affidavit is made in response to the affidavit of Harry 
Treinin, Esq., dated December 20, 1974 and December , 1974 
(undated). 

Attorneys' Fees 

2. Defendants urge the Court to deny an 

awara of attorneys’ fees and, indeed, to consider re-opening 


the judgment itself on the ground that the American Civil 
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Liberties Union is not permitted to provide counsel to 
persons in New York State because it has not been authorized 
to do so pursuant to Section 495 of the Judiciary Law. 

The short answer to defendants' assertion is that the American 
Civil Liberties Union is, and has for some years been, au- 
thorized to provide legal services and to receive court- 

awarded fees pursuant to Section 495 of the Judiciary Law. 

A copy of the most recent order of the Appellate Division 
granting such authorization is annexed hereto as Exhibit l. 
Moreover, even in the absence of such authorization, it would 
raise the most serious constitutional problems to forbid private 
associations to offer the services of attorneys who are person- 
ally subject to the discipline of both the etate and federal 
courts to persons whose constitutional rights have bewn vio- 
lated. Given the conceded amenability of counsel to normal 
discipline, no state interest would seem to be served by re- 
quiring organizational registration as well. Fortunately, 
however, no such issue arises in the instant case because the 
American Civil Liberties Union has chosen to comply with the 


requirements of Section ‘5 of the Judiciary Law. 


Pre-Judgment Interest 


3. The award of pre-judgment interest in New York 
State is governed by Section 5001 CPLR, which provides broadly 


for pre-judgment interest as a matter of right in legal actions 


—_— 
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for the interference with or deprivation of property rights. 
Pre-judgment interes+ is discretionary when the action in 
question sounds in equity. 

4. In Board of Regents v. Roth, 408 U.S. 564 
(1972), the Supreme Court ruled that the unconstitutional 
dismissal of a public school teacher for engaging in First 
Amendment activity would constitute a taking of "property" 
within the meaning of the 14th Amendment. Accordingly, it is 
clear that plaintiff's action to recover his damages flowing 
from unlawful dismissal must be deemed an action for inter- 
ference with or deprivation of classic Property rights. 

5. Moreover, since 42 U.S.C. §1983 provides for 
liability "at law" as well as “in equity," plaintiff's action 
sounds in law, thus entitling him to pre-judgment interest as 
a matter of right. 

6. DOefendants urge the Court to recognize Gordon 
v. Board of Education, 52 Misc. 2d 175, 274 N.Y.S.2d 543 
(Kings Co., 1966) as a bar to the award of pre-judgment interest. 
However, Gordon is distinguishable on at least two grounds: 

a) First, it was decided six years prior to the 
recognition by the Supreme Court in Perry and Roth that the 
‘unconstitutional dismissal of a teacher invaded a classic 
Saieitin ae right -- thus triggering the provisions of Section 


5001 CPLR; 
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b) Second, Gordon was an Article 78 proceeding 


in which the court found that the petitioner's primary aim 
was reinstatement. Accordingly, the Gordon court treated the 
action as one sounding in equity, permitting it discretion in 
the award of pre-judgment interest. In the instant case, de- 
fendants have insisted upon bifurcating James I (back pay)and 
} James II (reinstatement). Since James I sounds solely at law, 
no discretion to refuse to award pre-judgment interest exists. 
7. %In addition to challenging the availability 
of pre-judgment interest, defendants challenge its computation: 
a) Defendants urge that the General Municipal Law 
places a 3 per cent interest ceiling on awards against school 
boards. While the Municipal Law may limit the interest which 
Centeral School District No. 1 may be assessed, it cannot 
shield the individual defendants from liability. Whether the 
individual defendants can require appropriate contribution on 
pre-judgment interest despite the 3 per cent ceiling remains 
unsettled. See, Jones v. All Boro Car Leasing, 67 Misc.2d 
567, 325. N.Y¥.8.2a S35: (Civil Ce., 2971}... However, itis clear 
that they cannot utilize the interest ceiling on one defendant 
to set an artificial interest ceiling on all. 
b) While compound interest is ordinarily not recover- 
able, exceptions have been recognized when necessary to do sub- 
stantial justice. Where, here, plaintiff has been unconstitu- 


tionally deprived of a living wage for several years, he cannot 


esteem 
% 
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be adequately compensated without taking into account the injury 


suffered in depriving him of the use of his wages. Only com- 
pound interest can accurately reflect such damage. Accordingly, 
plaintiff suggests the appropriateness of compound interest 
herein. 

Plaintiff respectfully requests, therefore, that 
the motion to amend the judgment herein be granted in all 
respects. Alternatively, plaintiff requests that an order 
be entered a) recognizing the award of reasonable attorneys' 
fees and b) directing the computation and entry of non-compound 


pre-jucgment interest at the prevailing legal rate. 


Sai ff 
vis | 32. 


BURT NEUBORNE 


Sworn to before me this 


2G> day of December, 1974. 


ECs 
NOTARY a 
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EXHIBIT 1, ANNEXED TO REPLY AFFIDAVIT OF BURT NEUBORNE-- 
ORDER OF APPELLATE DIVISION. 


At a term of the Appellate Division of 
the Supreme Court held in and for the 
First Judicial Department in the 
County of New York, on July 13, i97 


Present--Hon. Owen McGivern Presiding Justice, 
Arthur Markewich, 
Emilio Nunez, 
Theodore R. Kupferman, 
Francis T. Murphy, Jr. Justices. 


In the Matter of the Application for 


Approval of M-1676. 
“\~ SN 
AMERICAN CIVIL LIBERTIES UNION FOUNDATION, 7? 
: ORDER 


Pursuant to Sec. 495, Judiciary Law 


Upon readiny and filing the petition of ACLUF, 
verified the 14*h day of February, 1974, by its Executive 
Vice President, Aryeh Neier, and the Memorandum submitted 
in support of said petition and upon motion of the petitioner, 
and after due deliberation, it is 

ORPERED, that the existence and organization of 
ACLUF be and hereby is approved pursuant to Section 495 of 
the Judiciary Law [and subject to the provisions of Section 608 
of the Rules of this Court;)and it is further 

ORDERED, that ACLUF is empowered to furnish, through 
counsel, a full range of legal services to persons oc organ- 
izations involved in litigation cy other disputes concerning 


civil liberties or civil rights; and it is further 


— — a 
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ORDERED, that ACLUF shall provide its legal services 
without fee, except that it may accept counsel fees awarded 
to it by a court; and it is further 

ORDERED, that in accordance with Section 608.6 the 
requirements thereof with respect to the membership of the 


governing board shall not apply to this corporation which was 


heretofore organized and approved; and it is further 


ORDERED, that ACLUF may publish, distribute and 
disseminate information concerning the services’ it has 
rendered and may render; and it is further 

ORDERED, that this order of approval shall remain 
in.effect indefinitely subject td the provisions of 


sec. 608.9 of the rules of this court. 


Enter 
FOR THE COURT 


L200 LE. Lon Lal 


Presiding Justic 


sb t eH EDL. ri IAT COU iGatT? ote Ge toa Fags % 
: TANS Oe NEW Vit 
AWA, GAS 120, Chk of the Azp: sa Bion of ; n> Cou 
mutt Jeo A soutrer. > do he~ by erly 1k Cosf wilt 
she: sahates? Hin reuf fil.d in sad civice on WoL 18 1974 Jleek Gee 
some is a cca st ten cript thorech, and Ff | Ls whole of : i 
IN SAENS SS SHE SCOR DT hace heacnda 5 iaakiek tnd Jthe sl 


of 
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UNITED STATES DISTRICT COURT 
STERN oereee OP NEW YORK 


CHARLES JAMES, « 
Plaintiff, 
-vs- - Civil 1971-164 
BOARD OF EDUCATION OF CENTRAL 


DISTRICT NO. 1, et al., 


AFFIDAVIT 
Defendants. 


STATE OF NEW YORK) 


) ss: 
COUNTY OF STEUBEN) 


HARRY TREININ, being duly sworn, deposes and says: 


1. I am the attorney for the defendants and make this 
affidavit in response to the reply affidavit sworn to by Mr. 
Neuborne on December 26, 1974. 


2.° The above action was commenced: by the New York Civil 
Liberties Union. ‘The Complaint was signed by it and all the 
briefs were filed under that neme. Most of the communications 
were on the atationary of that organiration, signed by Mr. Neuborne 
as staff counsel. Other communications signed by Mr. Neuborne 
were on the stationary of the American Civil Liberties Union. 


There he is listed as Assistant Legal Director of the organization. 


840a 


RES?ONDING AFFIDAVIT OF HARRY TREININ IN OPPOSITION 
TO MOTION 


3. The proposed findings of fact and conclusions of law 
were signed by Mr. Neuborne without reference to any ‘organization, 
and gave his address as New York Law School. It is to be noted 


that the notice of motion under consideration is similarly signed. 


4. No order or stipulation of substitution of attorneys 


has ever been filed. 


5. Under these circumstances, of what relevance is it that 
the American Civil Liberties Union Foundation is authorised to 
provide legal services, is difficult to comprehend. The point in 
issue is what is the authority of the New York Civil Liberties 
Union. 

To substantiate his claim that the New York Civil Liberties 
Union has authority under Section 495 of the Judiciary Law, 
counsel submits a copy of an order authorising the Foundation to 
sO act. How the authority of the Foundation enlarges the powers 
of the Union is not set forth. Neither is it explained how that 
order supports counsel's contention that "the American Civil 
Liberties Union is; and has for some years, béen authorized to 
provide legal services and receive Court awarded fees pursuant to 


Section 495 of the Judiciary Law.” (Paragraph 2, Mr. Neuborne's 
affidavit) 


6. In any event, it is to be noted that the order granting 
the Foundation authority was dated July 18, 1974, a date after 


the trial of this action was completed. 
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7s It may also be noted that the petition for the American 
Civil Liberties Union Foundation was served only upon the 
Attorney General and not the Bar Associations designated and 
required to be served by Rule 608.2 of the Appellate Division 
First Depactment. While it is academic in our situation, such 
lack of service on the Bar Associations might well be regarded 
jurisdictionally deficient and the validity of the entire order 


may be put under challenge. 


8. Counsel also makes reference tc the fact that the 
American Civil Liberties Union is "and has been for some years 
authorized to »rovide legal services." (paragraph 2) Papers 
attached to Mr. Neuborne'’s affidavit do not supply the proof for 
that assertion, since the only order attached to the affidavit, 
as pointed out above, refers to the Poundation and is dated 
July 18, 1974. 

9. However, copies of papers on file in the office of the 
plerk of the Appellate Division First Department indicate that on 
July 21st, 1966 the Roger Baldwin Foundation of A.C.L.U.,Inc. 
was recognized “for the purpose of providing or assisting to 
obtain legal counsel without cost for persons involved in 
activities wherein their civil rights and liberties .... are 
threatened or infringed upon and who are unable to obtain « ich 
counsel without assistance.“ An approval was given under the 


then provisions of Section 280, Subdivision 5 of the applicable 
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Penal Law of the State of New York. In the petition for Foundation 
@pproval it is alleged that "the Poundation was organized in 1966 
under the name of the Roger Baldwin Poundation, Inc." 

The rules of the, eallate Division First Department 608.5 
provide that the order of initial approval shall be limited to 
@pproval for not more than three (3) years. Even the prior 
approval was not effective during the time this action was 


instituted and carried out. 


10. The fact remains that the proof only shows the powers 
ranted to the Poundation and there is no proof that the New 
York Civil Liberties Union was ever authorized by the Appellate 
Division to engage in the practice of law as provided by Section 


495, Subdivision 5 of the Judiciary Law. 


1l. All that the order of July 18, 1974 proves is that 
he is recognized that approval by the Appellate Division pursuant 
to Section 495 of the Judiciary Law is required before a 
borporation can exercise the powers the the New York Civil 
ibertiy Union attempted to exercise in this case. No claims 
@ made for the New York Civil Liberties Union. 
| Under the circumstances, having relied on the law giving 


@ Foundation authority can it properly question the constitution- 
lity of its requirement’ 
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12. The submission of the order in reference to the 
Foundation only emphasizes the error committed by the New York 
Civil Liberties Union in proceeding with this action It enforces 
the claim formerly made by the defendants that an award to the 
New York Civil Liberties Union fc. counsel fees viol.tes the law 
pt the State of New York and would reward the wrongdoer. Having 
iolated the law the Civil Liberties Union does not come into 
rourt with clean hands. It is again emphacized that never at 
& time was there ever any stipulation or order providing for 


the substitution of attorneys filed in this case. 


13. Reference to the complaint in the action indicates that 
the plaintiff requests a declaration of rights in several respects 
and that he be granted damages. In a memorandum in support of 
plaintiff's application for’ back pay and reinstatement filed 
pith the Court, the contention was made in behalf of plaintiff 
fuat, 
| "Moreover, a claim for back pay arising 


| out of an unconstitutional dismissal has 
repeatedly been held to constitute a discrete 


element of seer relief unrelated to the 
existence o r onal compensat( -y and 
| - punitive damages." 
(Underlining supplied) 
| Whereas, heretofore he proceed on the theory that this 
action was equitable in nature, he how claims that it is an action 


at law entitling the plaintiff to interest as a matter of right. 
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14. Seetion 5001 of the CPLR in its reference to property 
states that interest shall be received upon a sum awarded 
‘because of an act or “-@mission depriving or otherwise interfering 
with title to, or possession of, or enjoyment of property.” The 
reference to title tn conjunction with possession and enjoyment 
¢learly indicates that the legislature referred to real property 
hione. 

15. The reference to the Roth case is inapplicable. That 
os indicates that under circumstances there outlined the 
pepnetaniiy of rehiring may amount to a property right. Here 
nothing in the decision in our case indicates that Mr. James’ 
rights were denied to him under the circumstances meeting the 
criteria established by Roth. 

Here plaintiff does not complain that his expectany of 
rehiring for a second year was not fulfilled. Here plaintiff was 


dismissed in mid-semester becasue of the controversary that arose. 


16. Counsel stater that ‘nterest should be charged against 
the individual defendants at 6%, failing to note that the 
defendants other than the School District are named in their 
representative capacities as agents of the School District. No 
action is brought against them as individuals and under the 


circumstances the 3% interest provided by the statute is applicable. 
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17. In his previous affidavit deponent has cited many 
cases holding that compound interest is not permissible under 
New York Law. It is to be noted that counsel cites no cases 
to support his contention that under the circumstances compound 


interest is appx opriate. 


\ cleat 
NO, He -— L.S. 
GARRY TREDNIN = OCUC~<‘“‘ OO 


Subscribed and Sworn to 
before me this 3lst day of 
December, 1974. 


NOTARY PUBLIC 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
—— — 2 LEE LE LS SS LS SD DGD aD GE GED SS GHP Nt OD GD GD Gen een ee» GoD am Gp Ge Gem en ex x 


CHARLES JAMES 


Plaintiff. 
~against- 
SECOND REPLY 


THE BOARD OF EDUCATION OF 


CENTRAL DISTRICT N.I. et al. AFFIDAVIT 


Defencant. 


* se 99 00 08 00 00 08 90 008 ee os 


State of New York ) ss: 
County of New York ) 


BURT NEUBORNE, being duly sworn, deposes and says: 
I Introduction 

1. I represent the plaintiff herein and I make this 
second reply affidavit i) sponse to the reply affidavit of 
Harry Treinin, Esq., dated December Say LOF4. 

2. At the outset, counsel vigorously takes issue with 
Mr. Treinin's assertion that the Civil Liberties Union has 
acted as a "wrongdoer" herein and “does not come into Court 
with clean hands." It is particui«>‘t' ironic that such 
charges should be hurled on behalf of defendants who have 
obdurately refisec «- somply with the eonstitution ana who 
now seek to avoid the payment of counsel fees, occasioned by 


their own misconduct. 


eC eee 


es 


— 
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3. Counsel wishes to emphasize that throughout this 
action the Civil Liberties Union has sought merely to 
provide counsel to plaintiff - much in the same manner as 
the Addison School Board has provided free counsel to the 
individual defendants herein. To suggest that such activity 
constitutes “wr ongdoing" smacks of the attempts to deny 


persons access to the courts which precipitated NAACP v. 


Button, 371 U.S. 415(1963); Brotherhood of Railroad Trainmen v. 


Virginia,377 U.S. 1 (1964); United Mineworkers v. Illinois Bar 
Association, 389 U.S. 217 (1967); and United Transportation 


Union v. State Bar of Michigan, 401 U.S. 576 (1971). 

4. Throughout this action counsel has been subject to 
the discipline of the State and Federal courts, as well as 
the apevenniate bar association. If Mr. Treinin wishes to 
complain of any "wrongdoing" by counsel or by the ACLU, he 
need only file an appropriate complaint. As an ACLU lawyer, 
I take full, personal, responsibility for the conduct of my 
litigation. Once I undertake a case, I am governed solely 
by the responsibilities arising out of the attorney-client 
relationship. Were the ACLU, or any organization, to seek 
to control or to dictate my actions as an attorney, I would 
resign from such organization immediately. In the ten years 
that I have functioned in various capacities as an ACLU lawyer, 


I have never been interfered with, or even importuned, by any 
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% 
member or official of the ACLU in connection with the conduct 
Of any case. I take it as & personal affront for Mr. Treinin 
hee Suggest that my activities as an ACLU lawyer require 
greater scrutiny than do his as an attorney for the Addison 


School Board. 


II The Award of Counsel Fees to 


—_ 


the ACLU Foundation 

5S. Mr. Treinin Suggests a number of grounds for disquali- 
fying the ACLU from receiving counsel fees. First, he suggests 
that the registration of the ACLU in 1966 ana again in 1974 
is not sufficient compliance with Section 495 of the Judi- 
Ciary Law. Second, he argues that registration by-the ACLU 
Foundation is not sufficient to enable the ACLU's New York 
State chapter (New York Civil Liberties Union) to function. 
In order to Clarify the issue, counsel proposés to describe 
the structure of the ACLU and to recount counsel's relationship 
with the ACLU during this litigation. 


A. Counsel's Relationship with 
the ACLU Foundation Petes 


oe 


6. Counsel first functioned as an ACLU counsel in 
1965 as an associate with the firm of Casey, Lane & 
Mittendorf in New York City. As an ACLU volunteer attorney, 
I handled numerous cases without fee from 1965-1967, at the 
request of both the national office and the New York State 


chapter of the AcLu (NYCLU). In 1967, I became an ACLU 


Bad 
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staff counsel for New York State. I re:ained an ACLU staff 
counsel until January 1973. From 1967 - January 1973, I 
handled ACLU litigation in New York state,as well as ACLU 
litigation in South Carolina, Pennsylvania, New Mexico, 
Colorado, Kansas, California and Texas. I was generally 
responsible to the ACLU Legal Director, but, once a case 
commenced, I undertook personal responsibility for my 
litigation. In January 1973, I became Assistant Legal 
Director of the ACLU. My duties included supervising the 
activities of chapter staff counsel throughout the 

United States, including New York State. In addition, I 
continued to function as an ACLU lawyer in New York State 

and elsewhere. In September, 1974, I resigned as Assistant 
Legz!? Director and commenced my present duties as an Associate 
Professor of Law at New York University Law School. Although 
I no longer receive financial compensation from the ACLU, 

I continue to be actively engaged in ACLU litigation, spending 
approximately twenty hours per week on ACLU cases. I con- 
tinue to function under the general supervision of the ACLU 
Legal Director, but with personal responsibility for my 
caseload. Thus, during my tenure as counsel for the 
plaintiff herein, I have served as an ACLU staff counsel for 
New York State, Assistant Legal Director of the ACLU and 

as an ACLU volunteer attorney. In each of those capacities, 
my sole responsibility was to provide effective counsel to 


Mr. James. 
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7. The ACLU consists of a national staff, located 
in New York City. The national office consists of a non- 
tax deductible arm, which engages in public information 
and lobbying(the ACLU) and a tax deductible arm(the ACLU, 
Foundation) which provides legal services to persons who 
have been deprived of constitutional rights. The national 
office charters state branches of the ACLU, which now exist 
in every state with the exception of Wyoming, North 
Dakcta and South Dakota. Each state chapter elects delegates 
to a national Board of Directors which establishes ACLU 
policy. NYCLU is the ACLU state chapter for New York 
State. Each member of the ACLU automatically becomes a 
member of her or his state affiliate. Each state affiliate 
operates under the general supervision of the national 
Board of Directors and participates in a complex financial 
allocation formula pursuant to which the national ACLU 
distributes dues and contributions between th national 
office and the respective state chapters. Any attorneys' 
fees received herein would be payal,le to the ACLU Foundation. 


C. The Registration of the ACLU 
Under Section 495 


8. In 31°56 and again, after the Appellate Division 
had modified c*rrs a rules, in February 1974, the ACLU, 


Foundation Sought and received authorization to offer legal 
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services in New York State. At all times herein, whether 
counsel operated as an ACLU staff counsel for New York State; 
ACLU Assistant Legal Director; or as an ACLU volunteer 
attorney, I was acting under the auspices of the ACLU 
Foundation and fully in compliance with Section 495 of 
the Judiciary Law. 
9. Mr. Treinin's suggestion that the initial authori- 
zation of the ACLU, granted in late 1966, expired in 1969 4 
is incorrect. ACLU's initial authorization in 1366 contained 
no expiration date. No such expiration date was included 


until the promulgation cf Rule 608 by the Appellate 


ty 


Division in 1971. ACLU was exempted from re-applyin, under the 
newly promulgated Rule 608 until the completion of litigat »n 
challenging the constitutionality of Section 495. At the 
completion of such litigation the ACLU made timely app.i:- 
cation and received Section 495 authorization. It should 
be noted that the most recent authorization, a copy of which 
is annexed to counsel's initial reply affidavit, explicitly 
authorizes the receipt of court-awarded counsel fees by the 
ACLU Foundation. 

160. Thus, far from acting, in Mr. Treinin's words, 
“wrongfully” or with"unclean hands“ the ACLU has consistently 
conplied with a registration statute which we believe to be 


of doubtful constitutional validi and which seems to cas 
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unfair aspersions upon the integrity of attorneys engaged 
in public interest litigation. No basis whatever exists 
for questioning the propriety of an award of counsel fees 
to counsel herein for transmission to the ACLU Foundation. 

ll. Although counsel in no way urges that the Court 
do so, in the event it perceives an obstacle to the award of 
counsel fees to the ACLU Foundation(counsel perceives no such 
obstacle), an award of counsel fees individually would be 
appropriate to assure that similarly situated plaintiffs 
have access to adequate counsel in the future. 

III Pre-Judgqment Interest 

12. A brief review of the authorities construing 
Section 5001 CPLR exposes the fallacy of Mr. Treinin's 
Suggestion that it refers solely to actions involving real 
Property. Eg. In the Matter of D. v. QO-, 77 Misc. 2d 938, 
355 NYS 2a 283(Family Court, New York City) (per. Dembitz, oi) 
(granting pre-judgment interest on Support payments from date 


each became due under 5001 CPLR). See also, Flamn v. Noble, 


296 NY 262, 72 NE 2d 886 (1947) noting that pre-judgment 
interest is essential to complete indemnity and Matter of 
Kavares,29 AD 2d 68, 285 NYS 24 983 (lst Dept. 1967) 

noting that pre-judgment interest is an element of compensation 


for delayec ;ayment. 
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award as equitable is also erroneous. (Of course, even if 
one views the award as equitable, the Court is granted 
discretion under 5001 CPLR to award pre-judgment interest). 
The extract from “the memorandum which he quotes in para- 


graph 13 of his reply affidavit was filed by plaintiff in 


Ss 


the hope of having his claims for back pay and reinstatement 

herein heard simultaneously. However, as Mr. Treinin may 

recall, he strenuously objected to such a procedure and 

insisted upon bifurcating the legal and equitable aspects 

of this action into James I and James “I. Moreover, Mr. Tre‘.nin 

has demanded a jury trial on the back pay issues of James II, , 
indicating his belief that they sound in law, since claims 

sounding in equity are not entitled tc a jury trial. 

14. Finally, Mr. Treinin's attempt to eqpate the 
individual defendants with the Addison School Board for the 
purpose of interest computation cannot withstand analysis. 
Beginning with Monroe v. Pape, 365-.U.S. 167 (1961) and 
continuing through Scheuer v. Rhodes ,US(1974) the Supreme 
Court has consistently recognized that "persons" sued under 
42 USC §1983 may not invoke the immunities and defenses of 
government entities, but must stand as individuals before 
the law. Whatever the scope of the liability of the Addison 
School Board, the individual defendants, sued as “persons" 
undax Section 1983, cannot avoid their responsibilities by 


asserting defenses available only to a government entity. 


e? 
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15. Mr. Treinin is correct in asserting that awards 
of compound interest are not favored. However, when 
necessary to provide adequate relief to a civil rights' 
plaintiff, this Court possesses power to prescribe that 
Plaintiff, be compensated for the deprivation of a living wage. 
Plaintirf suggests that such compensation can best be expressed 
by a compound interest computation. However, the difference 
between simple -@-judgment interest computed at the 
appropriate leyil rate ( 7 1/2 percent) and the compound 
interest computation prepared by plaintiff at 6 percent 
will not be sufficiently substantial to warrant extensive 
argument. 

WHEREFORE, deponent prays that: 

(1) the award of attorney's fees to counsel on behalf 
of the American Civil Liberties Union,Foundation be 
confirmed; and 


(2) pre-judgment interest be computed herein on the 


basis of a 6 percent compound computation, or, in the alternative, 


a simple computation at the appropriate legal rate. 


/ 
Sworn to Before Me KJ his 
This 7+ Day of Janae y , 1975 Moab 


Burt Neuborne 


PRYLLIS B. GOLOSCRG 
tary Pudtic. Siat> ef New York 
No. 31-6562560 
Qualified in New Yerk County 
Commission Expires March 30, 1976 
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Plaintiff, 


~-ve~- Civil 1971-164 


THD NOARD GF BDUCAZION OF CENTRAL 
DIGTRICT HO. 1 of the tewns of 
ABDISON, CAMERON, RATHLOME, TUSCARORA, 
WOCEEIVEL, THURSTON, EMWIN, LINELAY and 
CAMISTRO; STEUBEN COUNTY, Mi! YORK; 
SEMARD J. BXGM, District Principal, 
Centsal Distric* Me. 1; CARE PILEARD, 
Principal, Addisen High School; and 
ROBERT ANDRINS, President of the 
Board of Trustees of Central District 
ge, i, 


 efenMants . 


Plaintiff? has moved for awards of pre-judgment 
interest and attormsy's fees. 

Turning first to the issue cf pre-judgment 
interest, in an action like the instaat one, brought un- 
Ger 42 U.8.C. $1983, “both federal and state rules on 
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damages may be utilized, whichever better serves the 
policies expressed in the federal statutes. " Sullivan 
Vv. Little Hunting Park, Inc., 396 U.S. 229, 240 (1969); 
42 U.8.C. §1988. Applicable New York law provides: 
Interest shall be recovered upon 
a sum awarded .. . because of an 


act ox omission depriving or other- 
wise interfering with title to, or 


possession or enjoyment of, property, 

except that in am action of an equi- 

table nature, interest and the rate 

and Gat~ from which it shall be cos- 

puted s).4ll be in the court's discre- 

tion. 

1 

M. ¥. Civ. Prac. Law & Rules g5001 (McKinney 1963). 
Defendants argue that if plaintiff has an interest clain 
at all, it should be considered as an equitable one. 
However, it is clear that the free speech interest pr-- 
tected by the awarding of Gamages in this case is a 
property interest. Doard of Regents v, Both, 408 U.8. 
564, 577 (1972): Posey vy. Sindemmamn, 403 U.S. 593, 601 
(1972). Gm the question of the interest rate to be as- 
sessed against defendants, there are two controlliag 
provisions of New York law. Section 5004 of the Hew 
Yeek Civil Practice Law & Rules sets forth a G% annual 


interest rate. However, §3-a(1) of the General Municipal 
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Law which applies to school districts specifies a 3% 
annual interest rate ceiling on judgments against a msuni- 
cipal corporation. §3-a(1) of the General Municipal Law 
should be read and applied with reference to CP.R 
$§5001-5003. e Vv ° sa 

36 App.Div.2d 317, 320 W.¥.8.24 269 (1971), aff'd, 31 
N.¥.2d 924, 340 M.¥.8. 24 924, 293 N.E.24 92. The Acme 
case also said that CPLR §5004 should be applied with 
CPLR §5001 when no special interest-rate statute is ir- 
volved. 320 N.Y¥.8.2¢ at 292. In this case there are 
individual and municipal defendants. The court deter- 
mines that the 3% limitation applies only to the munici- 
pal corporation defendant, the Boerd of Education, but 
that as to the other defendaats the 6X annual interest 
figure should apply. “che rate of pre-judgment interest 
is assessed as follows. The rate of 3% per annum shall 
be assessed upon the Board of Education, and 6% per annum 
upon each of the remaining named defendants. Plaintiff's 
request for compound interest is denied. 


As to the award of attorney's fees ordered by 


this court in its decision of November 18, 1974, defendants 
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Object that the New york Civil Liberties Union has no 
authority to receive such fees under state law. This 


court is ac total accord with Judge rrankel's reasoniag 


in the caee of Agpixa of Mew York. inc... et al. v- 
Board of Rdyoation of the City of Hew York, et al., 72 
Civ. 4002 (8.D.M.¥., Jan. 2, 1975). In discussing an 
argument similar to that of the defendants in this case, 
Judge Frankel said: 


There ‘s an argument by defendants 
that an Appellate Division rule «\- 
erning legal services organizatic 
including the Puerto Rican Legal De- 
fense & Education Fund, Inc., “does 
not authorize” this Fund‘s receipt of 
any “fee or compensation, and that 
this should preclude the award plain- 
tiffs seek unless “specifically pro- 
vided in the order of the Appellate 
Division.” It ought to be enough to 
mention comity, let alone the Supren- 
acy Clause; defendants can scarcely 
mean that the federal court, adminis- 
teging federal law, must seek a state 
court order before granting an appli- 
cation like the ome here presented. 
See Jogdan v. Fyugari, 496 1.24 646, 
649 n.3 (24 Cir. 1974). 


Plaintiff's application for a reasonable 


- 
attorney's fee is granted. Counsel sre directed to 


ne 
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confer to attempt to agree upon the amount of the 
reasonable attorney's fee. If an agreement cannot be 
reached, plaintiff shall file a detailed statement 
setting forth the reason for the granting of a fee. 
This filing shall be made not later than March 3, 1975. 
Defendants may respond not later than March 17, 1975. 
Pre-judgment interest in the amount of 3% 
per annum is granted against the Board of Education, 


and in the am mt of 6% per annum against each of the 


tac or 
th hak ok fo. (AVR: ed 


JOHN T. CURTIN 
waite States District Judge 


other named defendants. 


Sco ordered. 


DAL/D: January 30, 1975 


Mew York law is referred to on the pre- 
judgment interest issue because it contains 
a definite standard. In this case the state 
rule on damages serves the policies expressed 
in the federal statutes as it provides spe- 
cifically for the deprivation of property. 
See Sullivan v. Little Bunting Park, Inc-, 
supra. ; 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


CHARLES JAMES, 


Plaintiff 


THE BOARD OF EDUCATION OF CENTRAL 
DISTRICT NO, 1 of the Towns of 
ADDISON, CAMERON, RATHBONE, TUBCARORA 
WOODHULL, THURSTON, SRWIN, LINDLEY and 
CANISTBHO; STEURBEN COUNTY, NEW YORK; 
EDWARD J. BORWN, District Principal 
Central District No. 1; CARL PILLARD, 
Principal, Addison High School; and 
ROBERT ANDREWS, President of the 
Board of Trustees of Central District 
No. l, 


Judgment 
Ciy-}8F1-364 


Defendants 


ee a a a a a at et Ne ee ee ee ee ee ee ee ee 


This action came on for hearing before the Court, 
Honorable John T. Curtin, United States District Judge, presiding, 
and the issued having been duly heard and a decision having been 
rendered, 

IT IS ORDERED and ADJUDGED that the plaintiff, 
Charles James, have judgment against all the defendants named herein 
in the amount of Twenty Thousand Nine Hundred Sixty-Four dollars 
and Twenty-Five Cents ($20,964.25). Pre-judgment interest in the 
amount of 3% per annum is granted against the Board of Education, 
and in the amount of 6% per annum against each of the other named 


defendants, and his costs of the action. 
Dated at Buffalo, New York, this 30th Day of January, 1975. 


JOHN K. ADAMS 


JOHN K, ADAMS, Ach 
Clerk of Court 
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UNITED STATES DISTRICT COURT, 


WESTERN DISTRICT OF NEW YORK. 


CHARLES JAMES, 
Plaintiff, 
ve 

THE BOARD OF EDUCATION OF CENTRAL DISTRICT No. 1 of the 
Towns ©~f£f ADDISON, CAMERON, RATHBONE, TUSCARORA, 
WOODHULL, THURSTON, ERWIN, LINDLEY and CANISTEO, 
STEUBEN COUNTY, NEW YORK; EDWARD J. BROWN, Dis- 
trict Principal, Central District No. 1; CARL 
PILLARD, Principal, Addison Higyh School; and 


ROBERT ANDREWS, President of the Board of Trustees 
of Central District No. l, 


Defendants. 


Civil 1971-164. 


Notice is hereby given that all of the defendants 
hereby appeal to the United States District Court of 
Appeals for the Second Circuit from the final judgment 
of the Court entered in the above action on the 19th 
day of November, 1974, and from the subsequent judg- 
ment entered in the above action on the 3lst day of 
January, 1975; especially, from those parts of said 
judgments granting judgment to the plaintiff against 
the defendants in the sum of $20,964.25; granting 
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prejudgment interest to the plaintiff; granting pre- 
judgment interest againsi the individual defendants 
in their representative capacities at the rate of six 


per cent (6%) per annum and granting plaintiff attorney 


fees. 
DATED: February 12, 1975 


HARRY TREININ 

Attorney for the Defendants 
1l East Market Street 
Corning, New York 14830 


